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INTRODUCTION

Elisabetta Bergamini, Claudia Candelmo, Francesco Deana

The transition from a linear to a circular economy is usually de-
scribed through a simple change of perspective: from a model based
on extracting resources, producing goods, consuming them and ul-
timately discarding them, to one in which products, components
and materials remain in use for as long as possible through durabil-
ity, repair, reuse, refurbishment, remanufacturing, sharing and recy-
cling. Yet the apparent simplicity of this description should not ob-
scure the scale of the legal transformation that it entails. Circularity
is not achieved merely by improving waste management at the end of
a product’s life. It affects how products are designed and marketed,
how consumers make choices and exercise rights, how markets for
repair and second-hand goods are organised, how responsibilities are
distributed along increasingly complex value chains, and how trans-
actions taking place across borders and through digital platforms are
regulated.

For this reason, the circular economy cannot easily be confined
to a single branch of law. It reaches across environmental regulation,
consumer protection, market law, private international law, compe-
tition and platform regulation, intellectual property, product liabil-
ity and corporate responsibility. Nor does it provide a fully settled
legal concept around which these different fields have already been
reorganised. As the first contribution to this volume suggests, circular
economy is more appropriately understood as an “umbrella concept”:
a broad framework capable of bringing together regulatory objectives
and instruments originating in different areas, while retaining a de-
gree of conceptual openness and even ambiguity. That characteristic
is particularly important from a legal perspective. It explains both the
capacity of circularity to influence an increasingly wide range of pol-
icies and the difficulty of translating it into a single, coherent body of
rules.

This is also what makes the circular economy a particularly fruitful
perspective from which to teach European Union law.
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These remarks formed the basis of the Jean Monnet Module Coz-
sumer and Market Law in the European Circular Economny — CoME
CircLE — carried out at the University of Udine between 2023 and
2026 and co-funded by the Erasmus+ Programme of the European
Union.

The Module provided the framework for three editions of the
Summer School bearing the same title, organised in cooperation with
a network of European universities (University of Essex, Universitatea
de Vest din Timisoara, East Anglia University, University of Rijeka,
University of Belgrade and University of Szeged) and involving aca-
demics with different disciplinary backgrounds and experiences.

JORNCRON
wON K

The premise underlying CoME CircLE was that the European
transition towards a more circular economy creates an education-
al challenge as well as a regulatory one. If circularity changes how
markets operate and what is expected from consumers, businesses
and public institutions, legal education must enable students to un-
derstand those changes across the conventional boundaries between
subjects. The aim was therefore not to create a narrowly specialised
course devoted to a new legal subdiscipline called “circular economy
law”. It was to use circularity as a perspective from which participants
could reconsider familiar areas of legal studies and observe the con-
nections between them under the lens of EU law.

This approach is reflected in the organisation of the Summer
School. Its syllabus brought together four principal dimensions:
consumer protection and empowerment; private international law;
dispute resolution and redress; and market regulation. Within these
broad areas, the programme addressed topics ranging from unfair
commercial practices, consumer rights, product liability and intellec-
tual property to cross-border jurisdiction, applicable law, platform
regulation, collaborative markets and corporate sustainability. Each
year, the programme combined forty hours of lectures with a work-
shop and a substantial period of group work devoted to moot court
preparation.

The European dimension of the Module was essential to this de-
sign. The participating teachers came from universities situated in
different Member States, as well as from the United Kingdom and
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from a candidate country. This composition created a setting in which
EU law could be approached not only as a set of common rules, but
also as a legal order applied, taught and experienced from different
national perspectives. Such a setting is particularly valuable in fields
such as consumer law, judicial cooperation and market regulation,
where European harmonisation coexists with national legal systems,
procedural traditions and institutional practices.

However, participants were not expected simply to acquire infor-
mation about current EU legislation. They were asked to identify legal
problems, work with others in multicultural groups, construct argu-
ments and apply European rules to practical situations. The stated
learning outcomes accordingly included not only knowledge of the
European policy framework, consumer protection and market regula-
tion, but also critical legal analysis, the application of private interna-
tional law, problem-solving and argumentative reasoning. The moot
court component made this relationship between legal knowledge
and legal practice especially visible: training in legal argument was
followed by group preparation and ultimately by the simulation itself.

The School was principally addressed to undergraduate and grad-
uate students and doctoral candidates in law and related disciplines
wishing to deepen their knowledge of EU law through one of the stra-
tegic fields of the Union’s regulatory agenda. At the same time, the
issues addressed throughout the Module have an obvious relevance
beyond the university classroom. The transition towards more sustain-
able models of production and consumption requires knowledge and
competences from professionals, policy makers, associations and civil
society as well. An educational project devoted to circularity therefore
inevitably raises the question of how the knowledge generated within
the classroom can reach a wider audience.

This volume is one response to that question. The chapters are
written versions of lectures delivered within the Summer School and
subsequently developed and updated with essential bibliographical
references: the contents of the book reflect the teaching programme
itself. The result preserves something of the pedagogical character of
the original lectures while making their substance available beyond the
participants who attended the three editions. Publication in English
and in open access is particularly important in this respect, allowing
the outcome of a project based on European academic cooperation to
circulate beyond the institutions and countries directly involved.
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The contributions do not seek to establish a single doctrine of the
circular economy. Their unity lies elsewhere. Read together, they show
how circularity affects legal concepts and regulatory techniques that
were often developed against the background of a predominantly lin-
ear economy.

Alexandra Burdulea provides the conceptual starting point by ex-
amining circular economy precisely as an umbrella concept. The ab-
sence of an agreed legal definition is not presented simply as a defect.
The breadth and adaptability of the concept help explain how circu-
larity has been able to connect product durability, ecodesign, resource
efficiency, secondary-material markets, consumer protection and, in-
creasingly, concerns regarding resilience and strategic dependencies.
At the same time, such flexibility raises questions of legal certainty
and conceptual coherence. Her analysis therefore offers an appropri-
ate opening to a volume whose subsequent chapters explore different
legal manifestations of a concept that remains broader than any indi-
vidual regulatory instrument.

Claudia Candelmo then places the European circular transition
within a wider legal setting. Her chapter reconstructs the constitu-
tional foundations of EU environmental action and the development
of circularity from policy objective to increasingly concrete norma-
tive instruments, before turning to public international law. The com-
parison is significant. While the EU possesses legal competences and
regulatory instruments capable of supporting binding rules across
the internal market, no equivalent comprehensive regime exists in-
ternationally. Circularity nevertheless appears through soft-law in-
struments, environmental agreements and, importantly, the external
dimension of EU policy, including trade agreements and environmen-
tal conditionality. The result broadens the perspective of the volume:
a European circular economy cannot be examined in isolation from
global production, trade, resource flows and environmental commit-
ments.

The interaction between environmental objectives and the organ-
isation of markets becomes explicit in Tatjana Jovani¢’s analysis of
market regulation. Her contribution asks who should lead the circular
transition and resists reducing the answer to a choice between public
regulation and private initiative. Different functions may require dif-
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ferent combinations of hard law, soft law, co-regulation, self-regula-
tion and partnership. Particularly important for the volume as a whole
is the changing position of the consumer. The consumer remains a
weaker party requiring protection, yet circular policy simultaneously
expects consumers to repair, return, reuse, compare, resell and make
more informed choices. Such participation can be meaningful only
where reliable information, enforceable rights and institutional trust
are already secured. Circular consumer empowerment is therefore not
an alternative to consumer protection; it depends upon it.

This transformation can be observed directly within consumer law.
Chris Willett examines how established mechanisms — unfair commer-
cial practices rules, pre-contractual disclosure and sales law — are be-
ing adapted to circular objectives, while new mechanisms concerning
durability and repair are being added to them. The significance of this
development is that circularity does not replace traditional consumer
law. It reorients and supplements it: questions about environmental
claims, durability, reparability and the availability of repair become
part of the legal conditions under which informed consumer choice is
expected to occur.

Martin Morgan-Taylor describes the same development from a
complementary angle as a movement from “transactional protection”
towards “lifecycle protection”. The traditional questions remain —
whether goods conform to the contract, whether the trader has sup-
plied the necessary information, whether cancellation or remedies
are available — but circularity adds further questions about how long
products last, whether they can be repaired, whether software support
continues, whether spare parts are available and whether sustainabil-
ity claims can be trusted. The comparison with the United Kingdom
after Brexit adds a further dimension, illustrating the practical conse-
quences that may follow when regulatory pathways begin to diverge
even though markets and consumer transactions remain closely inter-
connected.

Product liability provides a particularly clear example of the pres-
sure that circular and digital markets can place on legal categories
inherited from a linear economy. Francesco Deana starts from the as-
sumptions underlying the 1985 Product Liability Directive: relatively
stable production chains, tangible products and an identifiable mo-
ment at which a product was placed into circulation. Connected and
software-dependent products, together with repair, refurbishment,
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upgrading, remanufacturing and redistribution, make those assump-
tions increasingly difficult to maintain. The revised product liability
regime therefore has to address products whose characteristics may
change during longer and more complex lifecycles. The problem is
not merely to extend liability, but to allocate it coherently: too little
protection would leave injured persons exposed, while excessive un-
certainty for repairers, refurbishers and second-hand operators could
itself discourage the practices that circular policy seeks to promote.

Digitalisation is not external to these developments. It is one of
their principal enabling conditions and, at the same time, a source of
additional complexity. Marco Inglese’s contribution on the collabora-
tive economy shows how digital platforms facilitate business models
based on access and temporary use rather than ownership, while also
generating difficult questions concerning the legal status of interme-
diaries, market power, network effects, data portability and competi-
tion. The collaborative economy thus becomes a testing ground for
distinctions between intermediary and provider, competition and
regulation, private ordering and public governance. The growing im-
portance of ex ante platform regulation alongside traditional compe-
tition law further demonstrates how digital markets require regulatory
techniques capable of responding before structural problems become
irreversible.

Digitalisation also intensifies the cross-border character of circu-
lar markets. The chapters by Elisabetta Bergamini and Ivana Kunda
make clear why private international law cannot be treated as a tech-
nical subject detached from consumer and market policy. Bergamini
begins from a simple observation familiar to anyone who purchas-
es goods or services online: cross-border legal relationships are now
part of ordinary economic life, even when consumers are barely aware
of the applicable law and jurisdiction clauses embedded in standard
terms. Circular platforms complicate the picture further, particular-
ly where the growth of consumer-to-consumer exchanges creates re-
lationships that do not fit neatly within protective regimes designed
around the B2C paradigm.

Kunda complements this jurisdictional perspective by examining
applicable law. Repair services, refurbished goods, sharing arrange-
ments and product-as-a-service models frequently involve platforms,
consumers and businesses situated in different Member States. Ap-
plicable-law rules therefore contribute to the legal infrastructure on
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which confidence in circular markets depends. They balance party
autonomy with mandatory consumer protection and help ensure that
cross-border contracting does not become a means of reducing rights
through standardised choice-of-law clauses. The broader point is
significant: a functioning circular market needs not only sustainable
products and innovative business models, but also legal certainty, en-
forceability and trust.

Lucian Bojin adds the procedural dimension of consumer re-
dress. His contribution shows why traditional ADR theory does not
fit consumer disputes particularly well, given their low individual val-
ue, structural power imbalances and frequent digital or cross-border
setting. Rather than presenting ADR simply as an alternative to liti-
gation, the chapter emphasises the need for accessible, proportion-
ate and cost-effective mechanisms. Particular attention is given to
the modular design of dispute resolution and to online mechanisms,
whose effectiveness depends not only on technology but also on insti-
tutional design and incentives to participate. In this sense, the chapter
reinforces a central theme of the volume: substantive consumer rights
matter only if they can be realistically enforced.

Other contributions expose tensions that arise when circular ob-
jectives encounter legal regimes pursuing different purposes. Péter
Mezei uses upcycling to explore the relationship between sustaina-
bility and intellectual property. The contrast is particularly revealing
because circularity depends upon reuse and transformation, while
intellectual property law is structured around exclusive rights and in-
centives for creation and innovation. IP can facilitate sustainable in-
novation, but it can also restrict certain downstream uses of protected
goods. Upcycling therefore becomes a concrete case through which to
examine whether existing intellectual property rules leave sufficient
space for practices that retain and create value from materials already
in circulation.

Bernardo Calabrese approaches intellectual property from the
distinct perspective of geographical indications. His chapter first re-
constructs the sui generis character and multiple functions of the Eu-
ropean GI system before considering the place of sustainability and
circularity within its recent development. The treatment of derivative
products illustrates how circular principles may become relevant even
in a field not conventionally associated with the circular economy,
particularly where the law must balance protection of reputation and
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quality with the possibility of valorising genuine protected products
in subsequent production processes. His contribution is consequently
another example of the broader method running through the book:
established legal institutions are reconsidered when circularity intro-
duces new objectives into the balance of interests they already per-
form.

Finally, Youseph Farah places consumer choice and corporate re-
sponsibility within global value chains. His chapter reconstructs the
movement from voluntary corporate social responsibility towards hu-
man-rights due diligence and more legally structured forms of cor-
porate accountability. Consumers appear here not only as purchasers
requiring protection from unsafe goods or misleading practices, but
also as stakeholders whose expectations concerning environmen-
tal and social conditions may influence corporate behaviour. At the
same time, the chapter shows the limitations of relying upon ethical
consumption alone and emphasises the importance of effective reme-
dies when prevention fails. This perspective is particularly relevant to
circularity because the sustainability of a product or business model
cannot be assessed solely at the point of sale: production conditions,
sourcing, supply chains and access to redress form part of the wider
regulatory environment in which claims of sustainability acquire legal
meaning.

ORI
wON K

Taken together, these contributions reveal several recurring move-
ments. Protection increasingly extends beyond the individual trans-
action towards the life of products and the organisation of markets.
Consumers are simultaneously protected actors and participants in
the achievement of regulatory objectives. Digital technologies fa-
cilitate sharing, resale, monitoring and new forms of access, while
creating new problems of market power, classification, liability and
cross-border enforcement. Circularity creates opportunities for in-
novation but also exposes conflicts with legal rights and regulatory
objectives developed for different economic models. And throughout
the volume, substantive rights repeatedly lead back to questions of
implementation, enforcement and remedies.

This last element also explains why the practical dimension of
CoME CircLE has been preserved in the book. The appendix con-
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tains the case materials used for the moot court. Their inclusion is
not incidental. It reflects the pedagogical conviction underlying the
Module: understanding European consumer and market law requires
more than familiarity with legislation and case law. Students must
also learn to identify the relevant rules in complex factual settings, as-
sess competing legal arguments and translate abstract principles into
claims, defences and remedies.

The volume is therefore both a record and a continuation of the
three-year project from which it emerged. It records a sustained
teaching collaboration across European universities and the work de-
veloped around three editions of the Summer School. But by trans-
forming lectures into accessible written contributions, it also allows
that collaboration to extend beyond the duration of the Jean Monnet
Module and beyond the participants who were able to attend it.

No single volume can provide a complete account of the legal im-
plications of the transition towards a circular economy, nor do the
chapters collected here suggest that those implications have already
crystallised into an autonomous and internally coherent field of law.
What they show instead is perhaps more useful for students and other
readers approaching the subject: circularity is becoming a perspective
through which established rules of EU (and International) law must
increasingly be read, applied and sometimes reconsidered. Under-
standing that process requires moving between disciplines, between
substantive and procedural law, between protection and participa-
tion, and between the internal market and the wider international en-
vironment in which it operates.

If the CoME CircLE Module began from the conviction that legal
education has a role to play in preparing students for these transfor-
mations, this volume is intended to give that conviction a more dura-
ble form. Our hope is that the experience developed during the three
editions of the Summer School may continue to support students,
researchers, professionals, policy makers and civil society in under-
standing the legal dimensions of a European transition that remains
very much in progress.






CIRCULAR ECONOMY AS AN UMBRELLA CONCEPT

Alexandra Burdulea’

Summary: 1. Introduction. — 2. Conceptual framework: umbrella concepts,
open-texture and essentially contested concepts. — 3. Circular economy and
other concepts. — 4. Defining circular economy. — 5. Early judicial recogni-
tion of circularity principles. — 6. Conclusion: further evolution.

1. Introduction

The circular economy has evolved from a relatively marginal con-
cept in environmental protection into one of the central directions
of the current EU policy agenda. The concept has progressively ex-
panded beyond its original focus on waste management and recycling
to encompass a wide range of objectives, including product durabil-
ity, ecodesign, secondary raw materials markets, resource efficiency,
climate neutrality and supply-chain resilience. Therefore, it currently
functions as a common frame of reference for regulatory initiatives in
a diverse set of domains, including resource management, sustainable
production or consumer protection.

Nevertheless, while it is widely used at EU level, this concept
does not yet have a commonly agreed definition. Academic literature
contains a large number of competing definitions, while EU legisla-
tion has so far refrained from providing a comprehensive and legally
binding definition applicable across policy fields. Furthermore, the
distinctions between the circular economy and other similar concepts
within the environmental protection vocabulary are difficult to de-
termine. From a legal perspective, this conceptual ambiguity raises
concerns regarding clarity, predictability and coherence of policies.
On the other hand, broad and adaptable concepts such as the circular
economy are often capable of accommodating changing policy prior-
ities and of creating a common narrative capable of bringing together

“ PhD Student in International Law, Universitatea de Vest din Timisoara (Ro-
mania).
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heterogeneous regulatory initiatives that might otherwise develop in
isolation.

This paper analyses the circular economy through the lens of the
umbrella concept theory by reference to open-texture and essential-
ly contested concepts. It argues that characterising it as an umbrella
concept is provides a useful framework for explaining this phenom-
enon and predicting its further development. Further, it discusses it
by comparison to other environmental protection concepts, before
looking at some of the most relevant definitions identified in relevant
literature. In order to understand it as a legal concept, it explores the
extent to which its fundamental principles can already be identified in
the early case-law of the Court of Justice of the European Union, by
looking at some of the early environmental protection cases where the
judicial activism of the Court has furthered environmental integra-
tion. Lastly, it concludes that the concept is still subject to expansion
and is currently being adapted in order to respond to the recent chal-

lenges faced by the EU.

2. Conceptual framework: umbrella concepts, open-texture and essen-
tially contested concepts

Given the persistent difficulties in defining the circular economy
and distinguishing it from adjacent concepts, it is useful to examine
whether the notion displays the features commonly associated with
umbrella concepts. The theory of umbrella concepts offers a useful an-
alytical framework for understanding how broad and heterogeneous
ideas can acquire coherence despite including within their meaning
diverse objectives, disciplines and regulatory instruments.

Umbrella concepts are generally described as wider notions, used
in order to bind together ideas from different fields in order to cre-
ate a new coherent narrative (Hirsch and Levin 1999). In another
study, umbrella concepts have been defined as “a broad concept or
idea used loosely to encompass and account for a set of diverse phenom-
ena” (Blomsma and Brennan 2017). This suggests that such concepts
can prove useful in areas characterised by a strong discursive frag-
mentation that hinders coherent progress. This cohesion is generated
through focusing attention on one or more shared characteristics of
the constituent elements, which come to be separated from their orig-
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inal context and tied together to a common core. Generally, the devel-
opment of umbrella concepts follows the following three main stages:

(i) Emergence;

(ii) Excitement period and;

(iii) Validity challenge.

During the excitement period, the concept gains visibility and, as
a result, literature starts to become increasingly abundant, generating
more understanding and potentially new meanings and areas where
the concept becomes relevant. Once the concept is sufficiently pop-
ularized, it generally moves to the validity challenge period, where
research and literature begin analysing it more in-depth and inevitably
discovering the concept’s vulnerabilities. In this phase, the concept
is prone to have one of the two following outcomes: it will either be
crystallised, if research and practical application is able to prove its
utility or, it will become obsolete as a result of the fact that the validity
challenge period surfaced insurmountable obstacles, usually linked to
the lack of clarity or impossibility of implementation. As the notions
it incorporates tend to be dispersed across multiple fields, the validity
challenge period of the umbrella concept often reveals that the con-
cept is not sufficiently coherent in order to withstand (Blomsma and
Brennan 2017).

Analysed through the lenses of its umbrella character, circular
economy is more of a framing of resource management strategies,
rather than a coherent policy in itself. Its main contribution is there-
fore its catalyst potential, binding together concepts which are asso-
ciated to different fields in order to create a coherent narrative and
incentivise progress towards what is identified as its end goal. For
the circular economy, this goal is usually defined by reference to the
“take-make-waste” economy and the need for it to be replaced by a
“reduce-recycle-reuse” type of economy (Norouz 2022).

Nevertheless, this does not clarify circular economy as a legal um-
brella concept, as it does not provide a sufficiently precise normative
framework capable of defining its legal content independently from
the diverse regulatory instruments and policy objectives it encom-
passes. From the perspective of legal concepts, it can be argued that
such fragmentation is even more undesirable than in other research
fields, as it risks to generate legal uncertainty and negatively affect
the application and interpretation of legislation. The concept of for-
mal legal certainty requires that both law and adjudication adhere to
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requirements of clarity, stability and intelligibility, while substantive
legal certainty deals with the rational acceptability and of legal deci-
sion-making (Paunio 2019).

This inevitably leads to considering the open-texture narrative,
since such concepts institutionalise conceptual indeterminacy by ag-
gregating heterogeneous legal meanings under a single terminological
framework. Therefore, it is necessary to briefly discuss whether the
circular economy can be characterised as an open-texture concept or
whether it should instead be framed as an umbrella concept, or even
as a structurally indeterminate framework concept, whose uncertain-
ty extends beyond marginal cases and affects its very core. As Hart
suggested, almost every element in law can be open-textured (Hart
1994). As an umbrella concept, the circular economy encompasses a
broad range of related ideas, including sustainability, green economy,
industrial ecology, industrial symbiosis, and the bioeconomy, without
establishing precise boundaries between them. The circular economy
is not an umbrella concept merely because it displays open-textured
characteristics. Rather, once established as an umbrella concept, it can
display an open-textured character when applied to novel technolo-
gies, business models, and regulatory contexts. However, Hart’s the-
ory could become particularly relevant once the circular economy is
incorporated into binding legal instruments and becomes subject to
judicial or administrative interpretation.

Moving forward, Gallie’s work on essentially contested concepts
could provide a better framework for understanding the specific of
the circular economy as a legal concept (Gallie 1956). Relevant stud-
ies in the field have already classified this concept as falling under the
notion of essentially contested concepts (Korhonen et al. 2018). Such
concepts arise where broad agreement exists regarding the value or
objective pursued, while persistent disagreement remains regarding
the appropriate means, conceptual content and practical implementa-
tion (Korhonen et al. 2018). By reference to this definition, the circu-
lar economy can be characterised as an essentially contested concept
to the extent that its objectives are widely agreed. Based on the re-
cent evolution in both legislation and literature on the topic, it can be
reasonably argued that there is a high degree of consensus regarding
some of its goals. The circular economy is generally associated with
objectives such as resource efficiency, waste reduction and increased
product lifespan through reuse and refurbishment (Kirchherr, Reike
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and Hekkert 2017). Nevertheless, different definitions and different
policy fields illustrate other objectives upon which consensus has not
yet been reached. Secondly, disagreement persists regarding the defi-
nition. In an ample study published in 2017, Kirchherr, Reike and
Hekkert identified 114 definitions for the circular economy (Kirch-
herr, Reike and Hekkert 2017). Furthermore, this concept is yet not
clearly delimitated from other similar notions used in the environ-
mental protection discourse, such as sustainability, industrial econo-
my or bioeconomy. These distinctions shall be analysed in more detail
in the next section.

Moreover, there is significant disagreement regarding the mea-
surement of circular economy outcomes. The units of measurement
vary from waste generation, raw material input or project longevity
to recycling rates or value retention (Moraga and others 2019). Final-
ly, there is no consensus regarding the theoretical foundations of the
concept. Kenneth Boulding’s Spaceship Earth is viewed by some as
the incipient theory underlaying the development of circular econ-
omy as known today (Boulding 2011). The main argument for this
is that this theory started from the premise of the finite character of
natural resources and the need to develop processes that will allow
the integration of waste from one production process into other pro-
duction processes. Others credit the conceptual foundation of the
circular economy to Stahel’s Performance economy, developed in the
1980s (Stahel 2010). This work is associated with the origins of circu-
lar economy due to its closed loop theory. Closely connected with this
theory, cradle-to-cradle can also be found in the list of theories that
underlay today’s notion of circular economy. This concept deals with
the technical dimension of circular economy and provides principles
for material processing metabolisms (Braungart, McDonough and
Bollinger 2017). This theory laid the foundations for what is today
known as eco-design, a manner of designing goods in order to increase
their lifespan, energy performance and ensure easy repair and reuse of
materials. Th most important element of cradle-to-cradle is the choice
of materials in the design process in order for them to be reincorpo-
rated into new production processes at the end of the product’s lifes-
pan. However, while an important component, this does not account
for the phenomenon of circular economy in its entirety. Nevertheless,
while the circular economy shares several characteristics commonly
associated with essentially contested concepts, this framework does
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not fully capture its nature. The significant disagreement surrounding
the circular economy appears to stem less from competing interpreta-
tions of a common value and more from the fact that the concept in-
corporates a wide range of objectives, theories, disciplines and policy
instruments originating from different fields.

Consequently, the umbrella concept framework provides the most
appropriate framework for discussing its structure and evolution, as
it accounts for both the diversity of meanings attached to the notion
and its capacity to accommodate new objectives over time without
necessarily requiring conceptual uniformity.

3. Circular economy and other concepts

As environmental protection is becoming more of a priority
worldwide, an increasing number of “buzzwords” are starting to
emerge, generating both awareness and conceptual confusion. Some
of these notions are sectoral and therefore express a certain dimension
of the actions to reduce environmental degradation, some of them are
umbrella concepts in themselves, making the delineation of circular
economy even more problematic.

Firstly, one of the notions most associated with the circular econ-
omy is sustainability. In some cases, the two are used interchange-
ably. This can be explained by the fact that both concepts impose a
multi-disciplinary perspective and rely heavily on legislation for their
implementation, viewing business modelling as a crucial element to-
wards the transition away from the current economic model (Geiss-
doerfer et al. 2017). While it can be reasonably argued that their
goals align, their dimension within public discourse differs. While
the circular economy focuses on closed loops and waste elimination,
sustainability appears more open-ended and its goals tend to shift in
accordance with the field in which it is discussed. (Geissdoerfer et al.
2017). Further, circular economy is characterised by a more practi-
cal approach that manifests itself in technical processes and business
models. At the same time, sustainability tends to be used in policy
measures such as corporate social responsibility, sustainable supply
chains and green technologies. For example, circular supply chains
could represent a premise for sustainable manufacturing (Rashid et
al. 2013).
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Secondly, apart from sustainability, industrial ecology is probably
the closest concept to circular economy in the area of environmental
protection. The similarity comes not only from their strategical over-
lap, but also from their broad umbrella character. Industrial ecology
incorporates at least three sub-concepts, namely: industrial symbi-
osis, cradle-to-cradle and the sharing economy. Therefore, the two
concepts share both similar foundations, as well as similar strategies.
Looking closer, it can be nevertheless observed that industrial ecolo-
gy is an interdisciplinary field that focuses on the study of industrial
systems and their relationship with the natural environment. To this
end, it uses concepts close to bioeconomy and the systems perspec-
tive, incorporating, as well, the industrial symbiosis concept. Howev-
er, industrial symbiosis is understood differently under the two um-
brella concepts. By contrast to industrial ecology, within the circular
economy industrial symbiosis is more business-oriented, focusing on
the economic advantages in order to lure investment, rather than on
technical aspects, as in the case of industrial economy. From a pol-
icy perspective, the Commission’s communication Towards a Circu-
lar Economy: a zero-waste programme for Europe describes industrial
symbiosis as a strategy towards zero-waste and greenhouse emissions
reduction. If sustainability appears to incorporate circular economy,
industrial symbiosis can be argued to be included within the latter as
an essential component. The same can be affirmed regarding product
life extension. In other works, industrial symbiosis has been defined
as “a collective approach to competitive advantage in which separate in-
dustries exchange materials, energy, water and/or by-products” (Baldas-
sarre et al. 2019). Therefore, industrial symbiosis is mostly preoccu-
pied with waste streams and industry-level material exchange. From
this perspective circular economy is broader, incorporating strategies
in order to reduce waste creation, as well as more ample goals such as
changing the paradigm of ownership through strategies that encour-
age a service-based economy. Similarly, product life extension is an
important component of the circular economy, expressly addressed
through initiatives within the two Circular Economy Action Plans ad-
opted so far.

Consequently, it can be observed that public discourse regard-
ing environmental protection strategies is dominated by an array of
keywords used either within multiple fields or only at sectoral level.
Among these, circular economy distinguishes itself through its focus
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on redesigning the entire economic system around circular material
and value flows, rather than merely reducing environmental impacts
or improving resource efficiency. In this context, sustainability can
be framed as a normative goal of the circular economy, while indus-
trial ecology provides the theoretical systems perspective in order to
achieve resource circularity while industrial symbiosis offers an op-
erational practice through which firms exchange resources to create
circular value.

4. Defining circular economy

Some authors define circular economy using two definitions in
order to capture the openness of the term (Moraga et al. 2019). One
definition is stricto sensu and incorporates two dimensions, namely,
design and life extension and post-life resource flows within closed
loops. These two dimensions are the main differentiators when com-
paring the circular economy and the linear economy. In order to
achieve a slower economy, it is necessary to extend the life span of the
products and decrease the rhythm of the resource flow. In addition,
the gap between post-use and production should be closed in order to
obtain a circular flow of resources. The lato sensu definition describes
circular economy as “an economic model wherein planning, resourcing,
procurement, production and reprocessing are designed and managed,
as both process and output, to maximise eco-system functioning and hu-
man well-being” (Moraga et al. 2019).

In another study, the circular economy is defined as “as an indus-
trial system in which the value of products is fully utilised by means of
re-use, recycling and recovery and the value creation mechanisms are
thereby decoupled from the consumption of finite resources products”
(Alaranta and Turunen 2021). This definition reflects one of the fun-
damental roles of the circular economy, namely value maintenance
through reuse, recycling and recovery. This “3R” frame has been later
developed to also include reducing, redesigning and remanufacturing
as key strategies for the circular economy. However, these elements
reflect only a predominantly industrial approach towards circular
economy, focusing on resource and material flows. Other definitions
attribute it a more ample meaning and which also include waste pre-
vention, ecodesign and repairability. Furthermore, significant accent
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is placed on decoupling value creation without sufficiently taking into
account the social and sustainable dimensions of circular economy,
which have become an essential part in the policy discourse at EU
level.

More recently, circular economy was defined in the following
terms: “The circular economy is a regenerative economic system which
necessitates a paradigm shift to replace the ‘end of life’ concept with
reducing, alternatively reusing, recycling, and recovering materials
throughout the supply chain, with the aim to promote value mainte-
nance and sustainable development, creating environmental quality,
economic development, and social equity, to the benefit of current and
future generations. It is enabled by an alliance of stakeholders (indus-
try, consumers, policymakers, academia) and their technological inno-
vations and capabilities” (Kirchherr, Reike and Hekkert 2017). This
definition, apart from reflecting both the technical dimension of the
circular economy, as well as the social one, together with the economic
development goal, also highlights an important precondition for its
success, namely, an array of stakeholders which need to actively par-
ticipate in its implementation. Out of this list, consumers and policy-
makers appear especially important. Their inclusion in the definition
suggests that the circular economy cannot be implemented exclusive-
ly through technical and industrial solutions and requires changes at
policy level, as well as a shift in consumer behaviour. Their inclusion
in the definition of the concept shows that the notion of circular econ-
omy has evolved past its strictly technical and industrial dimensions
into broader socio-economic and governance framework. Achieving
circularity no longer depends solely on technological solutions or pro-
duction processes, but also on regulatory choices, market incentives,
and behavioural changes among economic actors. The circular econ-
omy therefore emerges as a collective societal project requiring coor-
dinated action from policymakers, businesses, consumers, and other
stakeholders.

From a legislative perspective, unlike concepts such as waste, the
circular economy has not been provided with a legally binding and
universally applicable definition in EU primary or secondary legis-
lation. Instead, the concept has primarily developed through policy
documents, most notably the Circular Economy Action Plans adopt-
ed in 2015 and 2020. Consequently, the understanding of the circu-
lar economy within EU law remains largely policy-driven rather than
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normatively defined, which partly explains the continuing conceptual
diversity found in the academic literature. Furthermore, this devel-
opment illustrates an important feature of umbrella concepts. Rather
than progressively narrowing their meaning, umbrella concepts often
expand by incorporating additional objectives, stakeholders and pol-
icy concerns.

The absence of a clear legislative definition also reinforces the rel-
evance of judicial interpretation. As with many umbrella concepts, the
legal meaning of the circular economy is not determined exclusively
by formal definitions, but also by the manner in which courts accom-
modate its underlying objectives within existing legal frameworks.
Consequently, even though the notion of circular economy itself is
relatively recent, several of its constituent elements can be identified
in earlier case-law concerning environmental protection, waste man-
agement and the functioning of the internal market.

5. Early judicial recognition of circularity principles

Despite the fact that, as mentioned above, the circular economy
lacks a universally applicable legal definition in EU law, several of its
core components have progressively emerged in the case-law of the
Court of Justice long before the concept itself entered the Union’s
policy vocabulary. In particular, the Court’s environmental integra-
tion case-law suggests an increasing willingness to accommodate ob-
jectives that today are commonly associated with circular economy,
such as waste prevention, waste recovery, product life extension, recy-
cling and resource efficiency. Consequently, while the circular econo-
my may be conceptually recent and legally underdefined, many of its
underlying principles can be traced back to earlier developments in
the Court’s interpretation of the Treaties. This suggests that the legal
foundations of the circular economy may be less dependent on the
formal definition of the concept itself and more closely linked to the
doctrine of environmental integration within the EU legal order.

As early as 1983, in the landmark ADBHU case, the Court high-
lighted the importance of waste prevention and established that en-
vironmental protection is a Community objective (CJEU, C-240/83).
The case was generated by a preliminary reference made by a French
tribunal asking whether Directive 75/439/EEC of 16 June 1975 regu-
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lating the disposal of waste oils was compatible with the principles of
freedom of trade, free movement of goods and freedom of competi-
tion. The Court highlighted the importance of these principles while,
at the same time, mentioning that the approvals system provided by
the Directive is not automatically incompatible with freedom of trade,
since this principle is not absolute. As a result, compatibility of the
provisions of the Directive has to be analysed in light of its environ-
mental protection scope, which is one of the essential objectives of
the Community (CJEU, C-240/83, para. 13). According to the Court,
rules on the discharge of waste oils have the purpose of protecting
the environment and can therefore justify restrictions on freedom of
trade as long as the principles of proportionality and non-discrimina-
tion are respected. In the same judgement, the compatibility of the
provisions of the Directive which offer the possibility of undertakings
being granted indemnities for the services of collecting and/or dispos-
ing waste oils was analysed against the prohibition of granting of state
aid. Briefly, the Court held that the indemnities do not constitute aid,
but rather consideration for the services performed by the collection
or disposal undertakings.

While the decision in ADBHU is remarkably succinct in its rea-
soning, it is a very eloquent example of the CJEU’s judicial activism
in the area of environmental protection and it is considered to be the
first time Community competence was established in the field of envi-
ronmental protection. Furthermore, its relevance by reference to what
was later to become circular economy should be taken into account.
Even if the concept was not yet present in the legal and policy discourse
and that the case contains no express reference to waste flows or cir-
cular economy, the Court highlighted the importance of separation of
different types of waste and measures aimed to regulate the treatment
of waste oils in light of their environmentally damaging potential. In
some cases, these goals could even justify restrictions on fundamental
market freedoms. The judgment can therefore be regarded as one of
the earliest judicial acknowledgements of the idea that waste manage-
ment is not merely a matter of environmental protection, but also a
legitimate objective of economic regulation. Furthermore, it departed
from its rather rigid case-law so far regarding the overriding nature
of market protection and integration. In doing this, it provided no
textual or constitutional argument except for the importance of en-
vironmental protection as a goal of the Communities. This decision
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preceded by just days the signing of the Single European Act was
signed, introducing express provisions in order to address the Union’s
lack of competence in the area of environmental protection. Lastly,
by accepting the organisation of waste collection and treatment sys-
tems as a matter of public interest, the Court laid the groundwork for
principles that would later become central to the circular economy,
namely resource conservation, waste prevention, value recovery and
the integration of environmental considerations into the functioning
of the internal market.

The line of reasoning emerged under ADBHU was developed fur-
ther in the Danish Bottles case (CJEU, C-302/86). In the case, the
Commission initiated an infringement procedure against Denmark
for failure to fulfil its obligations arising from the free movement of
goods through the adoption of a national regulation that limited the
selling of beer and soft drinks only in packaging for which a system of
deposit and return was to be established. This legislation was consid-
ered by the Commission to be in breach of the principle of propor-
tionality. One of the main arguments was the fact that voluntary re-
turn systems were in place for other types of products and therefore,
a mandatory scheme exceeds what is necessary for the protection of
the environment. These measures were analysed by both the Court
and AG Gordon under the mandatory requirements framework es-
tablished in Casszs de Dzjon (CJEU, C-120/78). One of the main argu-
ments was the fact that the legislation created a disproportionate bur-
den on foreign producers by reference to national ones. To this end,
AG Gordon stated that “...even though on the surface indiscriminately
applicable to Danish and nonDanish manufacturers, the rules bear in
practice more heavily on the latter. On that basis Denmark cannot, as |
see 1t, rely on the principle stated in Cassis de Dijon, since the Danish
provisions in practice if not in form are indistinctly applicable even if,
as I accept, environmental protection is within the category of possible
exceptions to the basic rules”.

Recalling its ADBHU judgement, the Court found that “the pro-
tection of the environment is a mandatory requirement which may limit
the application of Article 30 of the Treaty” (CJEU, C-120/78, para. 9).
The message of the Court was clear: environmental integration was a
mandatory requirement which could, in some cases, justify restrictions
to market freedoms. Apart from its significant impact on the develop-
ment of environmental protection, similarly to the previous one, this
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decision also highlights the importance of principles that nowadays sit
at the basis of circular economy. The Court confirmed an earlier stage
of the product life cycle thinking by promoting the reuse of packaging
through a deposit-return system. From a contemporary perspective,
such mechanisms constitute a classic circular economy instrument, as
they aim to keep products and materials in use for as long as possible
and reduce the generation of waste at source. The judgment therefore
anticipates several principles that have subsequently become central
to EU circular economy policies, including waste prevention, product
life extension, reusable packaging systems and the shift from end-of-
life waste management towards resource retention.

In Walloon Waste, the Court moved one step further and found
that waste, whether recyclable or not, constitutes goods for the pur-
poses of the Treaty (CJEU, C-2/90). Similarly to the Danish Bottles
case, Walloon Waste also originated from an infringement procedure,
this time against Belgium, for the adoption of legislation prohibiting
the storage, tipping or dumping of waste from a foreign country in
depots, stores and tips not annexed to an installation for the destruc-
tion, neutralization and disposal of toxic waste in the Wallonia re-
gion. These measures were regarded as contrary to the provisions of
Directives 75/442/EEC and 84/631/EEC and Articles 30 and 36 of
the Treaty. Analysing the compatibility of the national measures, the
Court highlighted that waste, whether recyclable or not, was to be re-
garded as “goods” for the purposes of Article 30 of the Treaty (CJEU,
C-2/90, para. 30). Furthermore, waste was “a matter of special kind”
by reference to its environmentally damaging potential and should,
therefore, be granted special attention in the analysis of national mea-
sures such as the ones in the case.

Beyond the Court’s treatment of waste as a special category of
goods, the Opinion of Advocate General Jacobs also offers an equally
important perspective on the relationship between waste regulation
and the internal market. This opinion generated ample debate, as
environmental protection organisations, especially Greenpeace, ex-
pressed concerns regarding the arguments that he offered (Somsen
1992). He argued that, by contrast to Directive 75/442/EEC on waste,
Directive 84/631/EEC on the supervision and control within the Eu-
ropean Community of the transfrontier shipment of hazardous waste
excluded the possibility of Member States to introduce additional
systems of control for waste imports, even if it allowed them to raise
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objections on specific consignments of waste (CJEU, C-2/90, Opin-
ion of Advocate General Jacobs, para. 26). The question of whether
waste should be qualified as “goods” is also addressed extensively by
the Advocate General. To this end he concluded that “Not only, as I
have argued above, would it be wrong in principle to confine the Treaty
rules on the free movement of goods to items having a positive value;
it would also be difficult to do so in practice” (CJEU, C-2/90, Opin-
ion of Advocate General Jacobs, para. 19). As a result, contrary to
what the Court was to decide later, AG Jacobs concluded that the
free movement of goods includes the freedom to move wastes across
a national frontier in order to dispose of them in a more economically
advantageous manner or more safely in another Member State (CJEU,
C-2/90, Opinion of Advocate General Jacobs, para. 22).

While Walloon Waste was decided long before the emergence of
circular economy policies, the Court’s recognition of waste as goods
and its acknowledgment of the specific environmental concerns as-
sociated with waste management provided an important legal foun-
dation for later debates concerning the circulation, recovery and
valorisation of secondary materials within the internal market. Later
commenting on that decision, he concluded that “That decision was
remarkable, because the measure constituted an outright ban on imports
of waste produced in other Member States, and the EC]’s finding that it
was not discriminatory is widely regarded as unconvincing indeed, the
measure was directly discriminatory. Nonetheless, the judgment might
be taken as an indication of the lengths to which the ECJ was prepared
to go to save what it regarded as an environmentally friendly measure,
contrasting starkly with its generally very strict approach to restrictions
on trade” (Jacobs 2006).

The three judgments reveal a gradual evolution in the Court’s un-
derstanding of the relationship between environmental protection and
market integration. In ADBHU, the Court recognised environmental
protection as an essential Community objective capable of justifying
certain restrictions on economic freedoms. Danish Bottles expanded
this approach by accepting measures aimed at preventing waste gen-
eration and encouraging the reuse of products through deposit-re-
turn systems. Finally, in Walloon Waste, the Court acknowledged that
waste itself forms part of the economic sphere and falls within the
scope of the rules governing the internal market, while simultane-
ously recognising its specific environmental dimension. Considered
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together, these decisions demonstrate that several principles that to-
day underpin circular economy policies, such as waste prevention or
resource recovery, had already begun to emerge within the Court’s
case-law long before the circular economy became an autonomous
policy concept. His evolution illustrates that the legal foundations of
the circular economy in EU law are rooted not in a single legislative
definition, but in a broader process of environmental integration.

6. Conclusion: further evolution

The evolution and development of the circular economy suggests
that this concept has entered the validity challenge phase identified in
umbrella concept theory. As mentioned above, this phase is charac-
terised by a significant amount of research and debates regarding the
meaning of the concept. This debate will ultimately decide whether
this notion is crystalised into an autonomous concept or whether it
should be replaced by a clearer conceptual framework. The first part
of this validity challenge has already established a clear set of goals
that have come to be associated with the circular economy and which
are widely accepted. These goals include moving away from the cur-
rent linear economy, resource conservation, ecodesign and separation
of waste flows. These directions were visible under the two Circular
Economy Acts and the legislation adopted under them.

Nevertheless, the anticipated Circular Economy Act may repre-
sent an important turning point in the evolution of the concept. For
the first time, the Union may move beyond policy coordination to-
wards a more coherent legislative framework capable of consolidating
the fragmented legal manifestations of circularity, while at the same
time reshaping the notion in light of current tensions. The proposal
of the Commission no longer focuses only on departing from the lin-
ear economy and increasing welfare, as the two previous policies did.
Rather, it takes into account the feedback received in the last 10 years
and introduces as a goal increasing economic resilience through re-
ducing reliance on virgin materials and unstable global supply chains.
The challenges this policy has to address are multidimensional and
include economic security, environmental crisis, and industrial com-
petitiveness. The Commission argues that this reframing of the cir-
cular economy could lead to it acting as a “geopolitical shield”. This
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development is particularly visible when circular economy is analysed
alongside other recent EU policy initiatives. The Critical Raw Materi-
als Act seeks to reduce strategic dependencies on third-country sup-
pliers by increasing the recovery, recycling and reuse of critical raw
materials within the Union. Similarly, the Competitiveness Compass
identifies circularity as a key mechanism for improving productivity,
reducing material costs and strengthening the resilience of European
industry in an increasingly volatile global environment. In parallel, the
Clean Industrial Deal links circularity to industrial decarbonisation
and the preservation of Europe’s manufacturing base, emphasising
the need to retain valuable materials within the European economy
for as long as possible.

The same rationale can be identified in the report prepared by
Mario Draghi on the future of European competitiveness. While
environmental objectives remain important, the report increasingly
frames resource efficiency, material recovery and circular production
systems as instruments for maintaining economic competitiveness in
a context marked by geopolitical fragmentation, supply chain disrup-
tions and growing international competition for strategic resources.
From this perspective, circularity is no longer conceived merely as an
environmental objective, but as a condition for economic resilience
and long-term industrial prosperity.

All of the above initiatives suggest a process of normative expan-
sion, by attaching new objectives to the policy. If analysed through the
umbrella concept theory, this process either hinders the crystallisation
of the concept or it could strengthen it by using the idea of imminent
risk as a thread that holds together all the initiatives grouped under
the umbrella of the circular economy. Furthermore, in the regulatory
context of the EU, the conceptual ambiguity of the circular economy
could be perceived as a strength, as its normative flexibility enables
policymakers to connect environmental protection, competitiveness
and resource security objectives within a single narrative capable of
mobilising support across different policy domains.

Consequently, the validity challenge currently faced by the circu-
lar economy should not be understood solely as a debate concerning
its definition. More fundamentally, it concerns the future role of the
concept within EU law. The outcome of this process will determine
whether the circular economy evolves into a more coherent autono-
mous legal category, particularly through the adoption of the forth-
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coming Circular Economy Act, or whether it remains an umbrella
concept whose primary function is to coordinate and legitimise a
broad range of legal and policy developments. In either scenario, the
evolution of the circular economy illustrates how contemporary EU
law increasingly relies on flexible conceptual frameworks capable of
integrating environmental protection, economic competitiveness and
strategic autonomy within a common regulatory vision.
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NAVIGATING THE TRANSITION: CIRCULAR ECONOMY,
THE EU AND PUBLIC INTERNATIONAL LAW

Claudia Candelmo’

Summary: 1. Introduction. — 2. Circular Economy: a definition. — 3. The EU
and the environment: constitutional foundations. — 4. The evolution of EU
action on circular economy. — 5. A global awakening on circular economy. —
5.1 International law and circular economy: the early attempts in soft law. —
5.2 Multilateral environmental agreements: the relevance of circular econo-
my. — 5.3 Where EU Law and International Law meet: EU trade agreements
and conditionality. — 6. Conclusion.

1. Introduction

In the face of the intensifying global environmental crisis, the tra-
ditional linear economic model, based on a “take-make-use-dispose”
cycle has increasingly exposed its unsustainability and ecological
costs. As resource scarcity accelerates and waste generation outpaces
environmental carrying capacities, the European Union has taken re-
sponsibility for promoting more sustainable patterns of consumption
and production, among its Member States and externally. Its effort is
placed in the broader context of an international shift towards a stron-
ger protection of the environment and limitation of climate change, of
which the promotion of circular economy is an integral part.

Nevertheless, despite the numerous efforts carried out inter-
nationally, the world seems still far to achieve global sustainability.
Therefore, it is crucial to understand to what extent the internation-
al community is actually working towards the achievement of global
circular economy and whether it is being effective in this struggle or,
on the contrary, some form of improvement could be made. This is
particularly relevant if we look at the striking differences existing be-
tween the EU, and the tools available to it, and international law.

To do so, the first section of this essay focuses on the constitutional
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foundations of EU environmental law, in particular under the Treaty
on the Functioning of the European Union (TFEU), and on the time-
line of EU action on circularity, underlying how circular economy has
been translated from a general goal to specific normative instruments.
The section shows the pervasiveness of EU action, thanks to the com-
petences attributed to it. Then, the look shifts to international law,
shows the gradual emergence of circular economy in the international
discourse and explores the actual or potential role as legal vehicles to
advance circularity globally played by both binding instruments as
well as soft law.

2. Circular economy: a definition

Before discussing in detail the legal efforts put forward under in-
ternational and European law, the notion of circular economy, under
EU and international law, must be clarified.

What is the “circular economy”? At its core, the circular econo-
my represents an economic model designed to decouple economic
growth from natural resource consumption and environmental deg-
radation. It operates as an alternative to the traditional, linear “take-
make-use-dispose” industrial paradigm that has dominated interna-
tional trade and industrial policy since the industrial revolution. As
discussed elsewhere in this book, it can be conceived as an “umbrella
concept”, containing several dimensions, therefore it is hard to pro-
vide a single definition.

Surely, it is an economic model structured around the principles
of reducing, reusing multiple times, transforming and, only when the
product has entirely completed its lifecycle, recycling, to extend dura-
bility, minimize environmental footprints, and foster sustainable con-
sumption and production patterns. By structuring economic activity
around the principles of reducing material throughput, reusing prod-
ucts, repairing components, remanufacturing, and recycling waste,
circularity aims to keep materials at their highest utility for a longer
timeframe.

However, there is no single legal definition for circular economy.
The EU itself provides several definitions in its policy documents. For
example, the European Parliament affirmed that “a circular economy
is based on sharing, leasing, reuse, repair, refurbishment and recycling,
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in an (almost) closed loop, where products and the materials they con-
tain are highly valued. In practice, it implies reducing waste to a min-
imum” (European Parliament Research Service 2016). The Circular
Economy Action Plan, similarly, defined the concept as an “econornzy
where the value of products, materials and resources is maintained in
the economy for as long as possible, and the generation of waste mini-
mised” (European Commission 2015).

Despite the multiplicity of definitions, the concept points to en-
hancing and prolonging the value of products and to reduce waste to
a minimum. This understanding is clearly replicated and implement-
ed in EU directives and regulations on the topic. Advancing circular
economy includes ensuring that products, and their materials, stay in
the system for longer and only when they have completely exhaust-
ed their lifecycle, they will go do recycling: this includes preferring
reparation to buying brand new products or ensuring that recycled
components go into the production of new goods.

Under international law, not only there is no definition agreed
upon of this concept (and, consequently, treaties drafted with the spe-
cific goal to advance and implement circular economy worldwide are
absent), but specific definitions are lacking even in non-binding or
policy documents. Circular economy, after all, is not a strictly legal
concept, but an economic approach, and as such it is referenced in
the international context. For example, during the negotiations for
the global treaty on plastic pollution, the reference was made to “cir-
cular economy approaches” (UNEP 2022), without dwelling on the
exact notion, but encouraging they employment of such approaches
in order to combat, specifically, plastic pollution and support more
sustainable patterns of consumption and production.

However, while this term is relatively recent in international law
language, as it shall be seen further, the underlying principles (for ex-
ample, waste minimization, sustainable production and consumption,
prevention of environmental harm) have been evolving across inter-
national soft law and hard law for over half a century. Therefore, the
absence of a legal agreement devoted to circular economy or the lack
of customary rules on the matter, as well as the inexistence of an inter-
national definition of this concept, do not mean that the international
community in general and international law in particular are entirely
silent on the matter.
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3. The EU and the environment: constitutional foundations

The European Union’s authority to intervene in environmental
matters and regulate the transition to a circular economy is rooted, as
are the other competences of the EU, in its Treaties.

Specifically, Article 4(2)(e) of the TFEU establishes that the en-
vironment is an area of shared competence between the European
Union and its Member States. This implies that while Member States
retain the right to legislate and adopt legally binding acts, they can do
so only to the extent that the Union has not exercised its competence
or has explicitly decided to cease exercising it (as identified by art.
2(2), TFEU). The shared nature of this competence necessitates a rig-
orous adherence to the principles of subsidiarity and proportionality,
which limit the scope of Union action, ensuring that its legislation
provides clear added (European) value and does not exceed what is
necessary to achieve treaty objectives (as required by art. 5 TEU and
by Protocol 2).

Then, the substantive goals and operational principles guiding
EU environmental policy are further described and detailed in Title
XX of the TFEU. In particular, Article 191 TFEU delineates specific
objectives, that are directly relevant to the circular economy. These
objectives include preserving, protecting, and improving the quality
of the environment, protecting human health, ensuring a prudent and
rational utilization of natural resources; and promoting measures at
the international level to deal with regional or worldwide environ-
mental problems. In pursuing these aims, the EU’s legal framework
is aligned widely to the core principles developed under international
environmental law since the Stockholm declaration, such as the pre-
cautionary principle, the principle of preventive action, the principle
that environmental damage should as a priority be rectified at source,
and the polluter-pays principle.

The objective concerning “prudent and rational utilisation of re-
sources” (art. 191(1) TFEU), in particular, provides the main consti-
tutional basis for the Union to introduce comprehensive regulatory
mechanisms targeting product durability, waste minimization, and
supply chain circularity as it has done in recent years.

This complex picture adds up to an obvious, but relevant, ob-
servation, in this context: the EU is, first and foremost, a commu-
nity of Member States that relies heavily on economic cooperation.
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Therefore, the homogeneous shift to circular economy is not only rea-
sonable from the perspective of the protection of the environment,
but also strategic from a policy perspective, in order to allow that all
Member States align to new conditions of production and consump-
tion, and one is not disadvantaged in the face of more lenient econom-
ic or environmental standards adopted by the other.

4. The evolution of EU actions on circular economy

As anticipated above, the effort to guarantee more sustainable pat-
terns of production and consumption has not stopped at the level of
the Treaties. The operationalization of the circular economy within
the EU has developed through successive policy cycles characterized
by a gradual transition from soft-law strategies to legally binding leg-
islative instruments.

The modern journey began in December 2015 when the European
Commission adopted the First Circular Economy Action Plan, which
comprised 54 actions designed to address product life cycles, waste
management, and secondary raw material markets. This foundational
plan, that was essentially a policy document, laid the analytical and
infrastructural groundwork for subsequent interventions of a legal
nature and was followed by a first “monitoring framework” adopted
by the European Commission in 2018, with a view of identifying rele-
vant indicators to track the implementation of circularity in Member
States.

A first significant shift occurred in December 2019 with the po-
litical adoption of the European Green Deal. Positioned as Europe’s
new growth strategy, the Green Deal explicitly identified the circu-
lar economy as an indispensable pillar for reaching climate neutrality,
underlying that greenhouse gas emissions are also caused by heavy
resource extraction (European Commission 2019).

Following these two documents and also in light of the evolving
international framework, the Commission launched the Second Cir-
cular Economy Action Plan in March 2020. This updated strategy in-
troduced 35 targeted actions aimed at redefining how products are
designed, produced, and consumed. It prioritized resource-intensive
sectors and set out interconnected sustainability principles to guide
European industries towards greater resilience and strategic autonomy.
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The regulatory framework has continued to densify through sub-
sequent institutional steps. In 2022, the European Parliament and the
Council adopted the 8" Environmental Action Programme, which
anchored circular economy targets into a broader statutory timeline
running up to 2030. Recognizing the need for precise metric-based
enforcement, the Commission enacted a major revision of the Circu-
lar Economy Monitoring Framework in May 2023, which identified
5 key areas of monitoring (production and consumption; waste man-
agement; secondary raw materials; competitiveness and innovation;
global sustainability and resilience). This revised framework added
new indicators, such as material footprint and resource productivity,
to track actual systemic progress accurately.

Looking forward, the institutional momentum is building toward
a prospective Circular Economy Act in 2026 (European Commis-
sion 2025), which aims to further harmonize regulatory requirements
and solidify the single market’s alignment with strict environmental
boundaries. This policy document, expected to be adopted by the end
of 2026, has not yet been finalised.

The richness in policy documents was not moot. It created the
ground for the subsequent adoption of relevant legal acts, includ-
ing legislative acts, that allowed the transformation of circular econ-
omy from a policy objective to a normative standard. Examples of
such acts, discussed also elsewhere in this book, are the Regulation
2024/1781 of the European Parliament and of the Council of 13 June
2024 establishing a framework for the setting of eco-design require-
ments for sustainable products and the Directive 2024/1799 of the
European Parliament and of the Council of 13 June 2024 on common
rules promoting the repair of goods.

The documents and the legal tools discussed so far show that, de-
spite the existing uncertainties that are further explored and analysed
by other lectures, the European Union has been very active and has
regulated in detail several aspects of circular economy, that does not
include exclusively the “environmental” side of this model, but also
the related aspects, such as consumer protection, especially against
controversial practices such as green washing and premature obso-
lescence.

Understanding the complexity of this picture is crucial before we
turn to the international community. In fact, as it shall be seen, inter-
national law stands on a completely different path. On the one hand,
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through intergovernmental cooperation, the international commu-
nity has made steps forward to push States towards more stringent
commitments to promote sustainable patterns of production and con-
sumption. On the other hand, though, such objectives are currently
either based in non-binding documents or rather lack mechanisms to
ensure enforcement,

5. A global awakening on circular economnry

While, the EU has adopted one of the most advanced legislations
on circular economy around the world, international law is lacking
similar initiatives for reasons linked both to the will of States to com-
mit to binding standards as well as due to the profoundly different
mechanisms that govern the EU legal order and the international legal
order. While the first, in fact, own supranational tools to allow the
adoption of legislation that becomes directly applicable in national
legal orders, this possibility is generally precluded under internation-
al law. Nevertheless, the international community has not remained
mute on the matter and several States, international fora as well as
international organizations have taken the initiative to promote cir-
cularity.

In this connection, the picture worldwide shows some encourag-
ing signs. Circular economy initiatives spread all continents (World
Economic Forum 2018) with stronger or more lenient commitments
taken both by individual States and by regional cooperation organi-
zations. Examples include the Circular Economy Coalition in Latin
America and the Caribbean, the African Circular Economy Network
and the ASEAN Circular Economy Stakeholder Platform. Indeed,
such initiatives were largely kept at the intergovernmental level and
promoted non-binding commitments and resulted almost exclusively
in voluntary guidelines, political declarations, soft-law action plans
and reports (Candelmo 2026).

The activities of such initiatives are often sponsored by the EU
itself: in this connection, EU internal action is mirrored by coherent
external policies around the world, with the EU being a key partner
and one of the main financial supporters of several networks. Never-
theless, such outputs cannot be considered as a mere extension of EU
internal action. The commitment and the will of local actors to en-
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gage in the promotion of circularity is essential. In this connection, the
construction of regional platforms of cooperation and the adoption
of documents supporting the relevance of circular economy at the re-
gional level are a testimony that the necessity to switch to circular
economy is not recognized only in the European continent, but spans
around the world, in a truly global effort to promote more sustainable
patterns of production and consumption.

At the same time, however, the framework just recalled does not
seem to have a significant impact in practice. As reported by the Cir-
cularity Gap Report (2025), the global circularity rate has been re-
cently measured at only 6.9%, meaning that a very low percentage of
materials flowing into the economy are secondary materials, and the
economy worldwide still largely (almost entirely) relies on raw materi-
als to produce goods. This may be linked to several factors: new geo-
political tensions, fast population and economic growth in certain ar-
eas are some of the reasons that may have caused circularity to slow in
certain areas of the world. At the same time, it should not be forgotten
that the shift to cleaner means of production and to more eco-friendly
technologies implies investments that show results in the longer term
and that, in the short term, may require the expense of energies and
raw materials (for example for the construction of electric vehicles,
solar panels or wind turbines).

Therefore, despite some encouraging signs, the global picture still
appears unsatisfactory and seems to move at an even less satisfactory
pace. International action in this connection may be fundamental to
encourage a quicker shift towards circularity worldwide.

5.1. International law and circular economy: the early attempts in
soft law

The first indirect references to circularity in international law can
be traced in soft-law documents that, despite their non-binding legal
character, have become foundational instruments in international en-
vironmental law.

The first relevant act is the 1972 Stockholm Declaration on the
Human Environment, which first explicitly recognized that “zhe ca-
pacity of the earth to produce vital renewable resources must be main-
tained” (Principle 3), and “non-renewable resources of the Earth must
be employed in such a way as to guard against the danger of their future
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exhaustion” (Principle 5). This approach, despite not referring explic-
itly to “circular economy”, was based on the general principle that
production and consumption must be separated from the exploita-
tion of resources, in order to save them for longer periods of time
and to allow future generations to benefit from them. This principle
stands also at the basis of the concept of circularity, in contrast with
the linear economic model, allowing to use resources sustainably and,
applying circularity both at the production and at the consumption
stage, maintaining products in the productive cycle as long as possi-
ble.

Twenty years later, the landmark 1992 Rio Declaration on Envi-
ronment and Development made a few steps forward. Not only did it
reiterate that States must cooperate to “conserve, protect and restore
the health and integrity of the Earth’s ecosysten:” (Principle 7), but it
also introduced some of the fundamental principles of international
environmental law (such as sustainable development, precautionary
principle and the principle of prevention) (Sands, Peel 2018).

For what circular economy is concerned, crucially, Principle 8
of the Rio Declaration explicitly affirmed that “States should reduce
and eliminate unsustainable patterns of production and consumption
(...)”. In this connection, Principle 8 represents the foundational legal
blueprint for modern circular economy: since linear economic mod-
els are clearly unsustainable from both perspectives (production and
consumption), the global economy must move to more sustainable
models: one such model can be identified in the “circular” one and its
implementation is crucial to ensure sustainable development world-
wide (Voigt 2015).

In contemporary international law, this soft-law trajectory culmi-
nates in the United Nations 2030 Agenda for Sustainable Develop-
ment and its 17 Sustainable Development Goals (hereinafter, SDGs).
Born as a restructured version of the previous Millennium Develop-
ment Goals (MDGs), the SDGs replaced MDGs in 2015. They do
not constitute legally binding treaty obligations per se but establish
a universal norm-setting framework that guides State action, inter-
national financial institutions, and global trade bodies towards a sus-
tainable and dignified future for all populations. The SDGs are an
integral part of the 2030 Agenda, promoted by the General Assembly
(A/RES/70/1 2015), therefore they had a significant back up by the
international community as a whole. Nevertheless, their non-binding
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character leaves the improvement in each area to the capacity and the
efforts of States and does not entail any mechanism to supervise their
adherence by States.

At the same time, this should not be seen as an excuse to avoid
action: the overall commitment to the SDGs should guide States in
the adoption of policies to achieve the final goals. Safeguard the en-
vironment and promotion of circularity should become priorities to
avoid further degradation. In this connection, their implementation is
monitored (Wilson 2020), with reports being adopted on a yearly ba-
sis (the latest being the Sustainable Development Goals Report 2026)
with a view of keeping track of the advancement of the international
community towards the fulfilment of the 17 Goals and their targets.

Circularity is most directly anchored within SDG 12: Ensure Sus-
tainable Consumption and Production Patterns. Since each goal is
subsequently structured into more specific targets, with a total of 169
targets for the 17 Goals, some targets identified under SDG 12 are
particularly connected to circularity. For example, target 12.2 calls for
the sustainable management and efficient use of natural resources by
2030; target 12.4 mandates the environmentally sound management
of chemicals and all wastes throughout their life cycle and target 12.5,
which is the most specific of all three, explicitly demands that States
substantially reduce waste generation through prevention, reduction,
recycling, and reuse. These are the key actions required to implement
circular economy: prevent waste or reduce their generation, by up-
scaling recycling and reuse.

Nevertheless, while the circular economy is functional to the im-
plementation of SDG 12, a quick look at other SDGs shows that cir-
cularity serves as an indispensable cross-cutting facilitator for other
SDGs. While circular economy may have little or no relevance for
some selected SDGs (Schroeder, Anggraeni, Weber 2018), that aim at
reaching very different objectives, for example gender equality (SDG
5), some of them, and the respective targets, may be strongly impacted
by circularity, in particular SDG 6 (Clean Water), SDG 13 (Climate
Action), SDG 14 (Life Below Water), and SDG 15 (Life on Land).

In this respect, for example, the reduction of waste (through cir-
cularity) is fundamental to preserve cleanliness of water; recycling is
functional to reduce the exploitation of resources, preserve the envi-
ronment and, in the long run, reduce climate vulnerability. Further-
more, the overall strategy behind the SDGs links the concepts of sus-
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tainability and circularity, excluding that the former can exist without
the latter. This approach is openly supported by the 2030 Agenda
for Sustainable Development that underlies that it is a key objective
to “protect the planet from degradation, including through sustainable
consumption and production, sustainably managing its natural resourc-
es and taking urgent action on climate change, so that it can support the
needs of present and future generations” (General Assembly 2015).

Furthermore, each target under the SDGs provides indicators to
monitor their implementation: some of them are particularly interest-
ing to track the implementation of circular economy worldwide.

As highlighted in the United Nations Sustainable Development
Goals Report 2026, national policy integration of sustainable con-
sumption and production mechanisms has expanded worldwide, with
over 600 specific policies enacted across 75 reporting countries as of
2025, signalling a 16% increase compared to the 2019-2024 period.
Yet, despite this numerical growth, soft law inevitably suffers from
a structural compliance deficit: without judicial enforcement mecha-
nisms or state responsibility remedies, soft-law commitments remain
largely based on the voluntary commitments of States. In this con-
nection, the adoption of reports or policies do not necessarily result
in higher circularity rates that, as already seen, remain very low. Un-
surprisingly the SDG Report 2026 recalls that progress in circularity
rates is uneven worldwide and that “the next challenge for countries is
translating policy commitments into measurable outcomes” (SDG Re-
port 2026).

5.2. Multilateral environmental agreements: the relevance of circu-
lar economy

This brings us to the binding, hard-law dimension of public inter-
national law. Is international law entirely void of binding obligations
concerning circular economy? The answer is more complex than it
might seem at a first glance.

As already mentioned, the premise is that there is no treaty ded-
icated to circular economy. This is understandable given the general
hardships that feature environmental law and the absence of an ac-
cepted definition of circular economy under international law.

However, the rich landscape of Multilateral Environmental Agree-
ments (hereinafter, MEAs) allows to detect binding circular duties in a
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fragmented state across specialized treaties concerning other areas of
international environmental law. Several agreements have been con-
cluded on specific topics concerning environmental protection, span-
ning from treaties related to the prevention of climate change to those
regarding the reduction of pollution at sea and from the safeguard of
biodiversity to the protection of the ozone layer or the prohibition of
persistent organic pollutants. Many of these agreements feature bind-
ing obligations that may be interpreted, on the one hand, as including
duties that are relevant to the implementation of circularity or, on the
other hand, in a way that allows to integrate circular economy consid-
erations into the implementation of relevant obligations.

The most prominent example is the 1989 Basel Convention on
the Control of Transboundary Movements of Hazardous Wastes and
Their Disposal. Article 4 of the Basel Convention imposes an explic-
it, legally binding obligation on all State Parties to ensure that the
generation of hazardous and other wastes within their territory is re-
duced to a minimum, taking into account social, technological, and
economic aspects. This “rectification and minimization at source”
duty is one of the principles upon which circular economy policies
are construed.

Similarly, binding obligations governing specific aspects of re-
source management and lifecycle protection are embedded within
other international treaties, such as the 1987 Montreal Protocol, con-
taining binding legal obligations requiring the systematic phase-out,
recovery, and controlled destruction of ozone-depleting substances
or the 2001 Stockholm Convention on Persistent Organic Pollutants,
regulating the destruction, environmentally sound disposal, and strict
re-use limitations of persistent bioaccumulative chemicals.

Furthermore, even when MEAs target topics that, apparently, are
far from connected to circular economy, it is not rare that binding
obligations can be read to be “circularity” oriented, in order to score
a double goal: on the one hand, ensure the implementation of the
relevant obligation; on the other, advance circularity through interna-
tional law. It is the case of the 1982 United Nations Convention on the
Law of the Sea, known as UNCLOS, that contains obligations (in par-
ticular, articles 192 and 194) requiring States to prevent, reduce, and
control marine pollution from land-based sources. Or the 2015 Paris
Agreement concluded under the United Nations Framework Conven-
tion on Climate Change, requiring States to identify Nationally Deter-
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mined Contributions to reduce their impact on climate change and
prevent the increase of temperatures beyond 1.5 degrees.

This approach departs from the understanding that environmen-
tal protection cannot be structured around strictly separate actions:
efforts in one field, such as biodiversity or the law of the sea, can have
substantial impacts on other areas of the environment, only apparently
disconnected. For example, as recognised by the European Commis-
sion, 90% of biodiversity loss “is caused by resource extraction and
processing” while “up to 80% of products’ environmental impacts are
determined at design phase” (European Commission website 2026): it
becomes clear how actions in this area are deeply interconnected and
the approach to promote circularity through other obligations under
international law can gain significant importance.

In connection with the obligations recalled above, circularity
considerations can be embedded in the policies or in normative acts
adopted to implement such obligations, employing MEAs not specif-
ically devoted to circular economy as a vehicle to advance circularity
globally.

5.3. Where EU Law and International Law meet: EU trade agree-
ments and conditionality

Multilateral treaty-making under public international law often
moves at a slow, consensus-driven pace. Because global negotiations
on a binding multilateral circular economy treaty face geopolitical
friction, the European Union has pioneered an innovative bilateral
approach: using international trade law and external conditionality as
vehicles for environmental enforcement.

Since the landmark EU-Korea Free Trade Agreement in 2011, the
European Union has systematically incorporated dedicated Trade and
Sustainable Development (hereinafter, TSD) chapters into all its pref-
erential trade agreements. TSD chapters obligate trading partners to
effectively enforce their domestic environmental laws and adhere to
MEAs, including, on a case-by-case basis, the ones recalled above,
such as the Basel Convention, the Paris Agreement, and biodiversity
treaties, that may be relevant to circular economy.

However, early TSD chapters were criticized for lacking hard dis-
pute settlement mechanisms. In response, the EU unveiled a revised
TSD policy framework that introduces unprecedented legal enforce-



50 CLAUDIA CANDELMO

ability. A primary example is found in the EU-New Zealand Free
Trade Agreement, that entered into force in 2024. This agreement
incorporates strict “essential elements” clauses. Under these clauses,
a material breach of core environmental obligations, such as an act
or omission that defeats the object and purpose of the Paris Climate
Agreement, is treated as a fundamental breach of the trade agreement
itself.

Such a breach can trigger the immediate suspension of trade
concessions, tariff preferences, or the application of unilateral trade
countermeasures. This “conditionality” mechanism encourages in-
volved Parties to respect international law to avoid detrimental effects
and suffer economic losses.

6. Conclusion

As we bring our analysis to a close, a few concluding remarks can
be drawn.

The European Union’s constitutional framework, anchored in
shared competence under Article 4(2)(e) TFEU and environmental
objectives under Article 191 TFEU, provides an unmatched legal ba-
sis for mandatory circularity rules, guided by the principle of subsid-
iarity as well as by key international environmental law principles, in
particular precaution, prevention and polluter-pays. Upon these con-
stitutional bases and principles, the EU has successfully transitioned
from strategic action plans to binding legal instruments, comprehen-
sively regulating both supply-side production and demand-side con-
sumer rights.

Such commitment is evident both in internal action and on the ex-
ternal sphere. In this latter area, the EU has adopted a twofold strat-
egy: on the one hand, it has partnered with interested countries and
regional associations to support circular economy initiatives across
the world; on the other hand, it has employed a more stringent tool,
that is that of “environmental conditionality”, proceeding with the
inclusion of clauses concerning the protection of the environment in
international partnership agreements with third Parties. This strategy
shows how important the protection of the environment is for the
EU and how relevant its action can be not merely on the internal side
but also and especially on the international plane, in order to push
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towards the global achievement of stronger commitments and more
stringent standards on circularity.

In this respect, however, the EU cannot be the sole protagonist
and should be able to count on a key supporting lead character: in-
ternational law. The analysis has shown that, while a unified global
circular economy treaty does not yet exist, circularity does not skip
the eye of international law and such relevance could increase in the
future, not necessarily through the adoption of an ad hoc treaty, but
through the interpretation of existing international law instruments to
advance circularity.

In the past, circularity consideration made their entrance in the
international discourse through non-binding soft-law documents
(the Stockholm Declaration, the Rio Declaration and, more recent-
ly, the Sustainable Development Goals). Such documents suffer from
non-bindingness and, despite their ambitions, cannot be enforced in-
ternationally. Therefore, international treaties become fundamental:
some binding duties, not necessarily directly connected to circular
economy, can be traced, both in MEAs and in Treaties in principle
devoted to other objectives (such as the UNCLOS). Such obligations
can, as shown above, contribute to enhance circularity worldwide, if
interpreted constructively.

Whether this hope becomes reality remains to be seen and largely
depends on how much States truly become aware of the challenges
ahead.

Surely, with global distrust in international law rising and lower
commitment towards environmental protection by key States, such
as the United States, the struggle to achieve circularity globally seems
harder than ever. How the international community responds to the
ever-pressing environmental threats will be crucial to ensure that the
world does not stand still in the face of existential dangers, such as
climate change but, rather, stands united to ensure the survival of hu-
manity on earth.
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MARKET REGULATION PARADIGMS FOR THE CIRCULAR
ECONOMY: AT THE INTERSECTION OF PUBLIC
ECONOMIC LAW AND REGULATORY GOVERNANCE

Tatjana Jovanié”

SUMMARY: 1. Introduction. — 2. Market regulation, sustainability and the circular
economy through the lens of public economic law. — 3. Regulatory design:
instruments supporting the circular economy. — 3.1. Market regulation as a
divided function: the public/private and ex ante/ex post matrix. — 3.2. The
regulation landscape map: public/private and hard law/soft law. — 4. From
protected consumer to active partner. — 5. A new entry on the map: com-
petition law as gatekeeper. — 6. The 2026 update: a paradigm contest, not a
paradigm choice. — 7. Who should lead the circular transition? — 8. Conclu-
sion: market regulation, circularity and the active consumer.

1. Introduction

Market regulation theory enters the circular economy debate at
the point at which the circular economy ceases to be only a concern of
environmental policy and becomes a problem of market organisation.
The question is no longer merely how to reduce waste, extend prod-
uct life or stimulate repair. From the standpoint of Public Economic
Law and Market Regulation, the focus shifts to how legal systems or-
ganise markets so that durability, reuse, repair, secondary materials
and responsible consumption become not exceptional practices, but
ordinary features of market functioning.

This Chapter therefore starts with the question that framed the
lecture on which it builds: who should lead the circular transition? Is
this a task of public authorities, private actors, consumers, or a struc-
tured combination of the three? Public Economic Law and Regula-
tory Governance do not answer that question by choosing between
state and market in the abstract. What matters is which regulatory
function is at stake, which market failure or public-interest objective
justifies intervention, which actor is institutionally capable of carrying

* Full Professor of Economic Law, Faculty of Law, University of Belgrade (Serbia).
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that function, and through which form of normativity and governance
design (hard law, soft law, meta-regulation, co-regulation and partner-
ship, self-regulation) that function can most credibly be discharged.

Applied to EU circular economy law as it stands in 2026 and viewed
against the framework presented in the 2025 lecture, this analysis re-
veals an open contest between regulatory rationales. Approaches that
previously appeared capable of coexistence are now being used to or-
ganise the field in different directions. Environmental and consumer
protection rationales remain central to the existing acquis, yet they are
increasingly constrained by simplification and competitiveness argu-
ments. At the same time, market integration and competitiveness ra-
tionales are being strengthened through instruments such as the Crit-
ical Raw Materials Act and the forthcoming Circular Economy Act.
However, the substantive requirements such as reduced resource use,
functioning secondary-material markets, producer responsibility and
more reliable circular claims, are not forgotten. What has changed is
the public interest rationale through which they are authorised and
defended. Circularity is increasingly justified not primarily as an eco-
logical constraint on markets, but as a condition of market integra-
tion, competitiveness and industrial resilience.

A second transformation is related to the consumer, who is no lon-
ger addressed only as the weaker party in need of protection against
information asymmetry, unfair practices or unsafe products. In the
circular economy, the consumer is gradually repositioned as an active
participant in the regulatory project itself, as a user who repairs, re-
turns, reuses, compares, refuses, resells and thereby helps produce the
public-interest outcome that law alone cannot deliver. This, however,
does not eliminate the protective function of consumer law. In fact,
it makes that function more demanding, because a consumer asked
to act as a partner of the regulatory state must first be equipped with
reliable information, enforceable rights and institutional trust.

The Chapter is based on the analytical framework developed in
the lecture, especially the rationales for intervention, the public/pri-
vate divide, the ex ante/ex post and hard law/soft law matrices, and
the continuum extending from direct state regulation to partnership.
Against that framework, it then examines the developments of 2025
and 2026, through which a previously latent tension seems to have
become an open contest among competing regulatory rationales. The
discussion begins in Section 2 by distinguishing the circular economy
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from the broader idea of sustainability and locating it within Public
Economic Law and Regulatory Governance, where the rationale for
intervention matters alongside the choice of actor and instrument.
Section 3 moves to regulatory design. Its two matrices map circular
economy instruments according to the identity of the regulator, the
timing of intervention and the degree of legal force, while recent EU
measures show that formal classification does not always explain how
an instrument operates in practice. Section 4 considers what this lay-
ered regime asks of consumers, whose participation in repair, return,
reuse and informed choice depends on an effective legal floor. Com-
petition law enters the analysis in Section 5 as a gatekeeper for forms
of cooperation that may support circularity while still restricting com-
petition. Section 6 then examines the policy changes of 2025-2026
and the growing reliance on market integration, competitiveness and
strategic autonomy, with the choice between Articles 114 and 192
TFEU bringing the underlying paradigm contest into constitutional
view. Section 7 treats leadership as a functional and multilevel ques-
tion, requiring different actors and rationales to perform different
regulatory tasks. The conclusion returns to the position of the active
consumer and to the conditions under which circularity can remain a
public-interest project while being organised through markets.

2. Market regulation, sustainability and the circular economy through
the lens of public economic law

To understand the regulatory paradigms competing in the field
of rules and regulatory tools related to the circular economy, it is first
necessary to clarify what the circular economy means in regulatory
terms: not as a policy slogan, but as a legal-economic object around
which markets, product lifecycles, material flows and consumer con-
duct are to be reorganised. For this reason, the circular economy
must first be distinguished from sustainability, even though the two
are often used together. Sustainability supplies the broader normative
horizon of Public Economic Law. It asks what kind of economy can
be defended in the long term, under conditions of ecological con-
straint, social vulnerability and intergenerational responsibility. It is a
meta-principle rather than a single regulatory technique, and as such,
it orients the public interest, but it does not itself determine which
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legal instrument should be used, which actor should carry the burden,
or how far market freedom may be constrained (Kahl 2008; Kment
2019).

On the other side, the circular economy is a narrower concept
and more operational. It concerns the organisation of material flows,
product lifecycles, waste prevention, repair, reuse, remanufacturing,
recycling and the conditions under which products and materials
remain economically useful for longer. It is therefore not identical
with sustainability, nor does it automatically produce it (Geissdoerf-
er, Savaget, Bocken and Hultink 2017; Kirchherr, Reike and Hekkert
2017). A few examples may illustrate the difference in practical terms.
Circular practice may reduce waste while increasing energy use, trans-
port costs or total consumption. Also, it may improve resource effi-
ciency while leaving labour conditions, distributive effects or access to
repair untouched. Rebound effects, social blind spots and the materi-
al costs of circulation are reminders that circularity is not, by itself, a
complete theory of sustainable development (Zink and Geyer 2017).

This distinction matters for market regulation, as in its narrow,
instrumental sense, Market Regulation is the legal apparatus through
which a normative objective is translated into enforceable instruments.
These instruments may take the form of product requirements, label-
ling duties, disclosure rules, producer-responsibility schemes, repair
rights, market-surveillance powers, economic incentives, certification
systems and forms of co-regulation. It is the level at which sustain-
ability ceases to be only a horizon and becomes a set of institutional
choices about markets. There are a number of questions that emerge
from the standpoint of Public Economic Law and the Regulatory
Governance approach to Market Regulation. Which failure is being
corrected? Which public interest justifies intervention? Which actor
is capable of performing the relevant function? Which form of nor-
mativity and governance: hard law, soft law, self-regulation, co-regula-
tion or partnership, and is it suited to the task?

In EU law, the circular economy is therefore not merely a technical
instrument of sustainability, but a legal and economic regime through
which sustainability is selectively translated into the constitutive rules
of markets. Its transformative potential lies in exposing, and progres-
sively displacing, the growth-oriented premises of conventional con-
sumer law. This is to be achieved not simply by enabling greener con-
sumer choice, but by strengthening substantive rights, recasting the
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consumer as a citizen, shifting the regulatory centre of gravity from
ownership to access and services, and integrating a legally meaningful
hierarchy of consumption with product-design obligations (Keirsbilck
and Terryn 2019; Micklitz 2019).

Precisely for that reason, it becomes a field of contest between dif-
ferent rationales for regulation, examined in Section 6 of this Chapter.
The same circular-economy measure may be presented as environ-
mental protection, consumer protection, resource security, compet-
itiveness, industrial resilience or internal-market organisation. The
Regulatory State is placed under pressure because the objective re-
mains broadly sustainable, while the policy instrument through which
it is pursued may shift from one rationale to another.

The role of consumer protection should be understood within that
structure. It does not exhaust the circular economy, but it supplies
one of its regulatory layers. Where circularity depends on consumer
conduct (such as repair, return, reuse, resale, rejection of misleading
claims or acceptance of refurbished goods) consumer law performs
both a protective and an activating function. It protects against in-
formation asymmetry, deception and weak redress, but it also makes
participation legally possible. Without that protective floor, the active
consumer becomes a fiction in the sense that the consumer is asked
to contribute to a public objective without the information, rights or
institutional trust needed to do so.

Public Economic Law as a discipline, in this instrumental sense,
treats market regulation as a justified response to identifiable market
failure or public-interest deficit, not as an exercise of authority for its
own sake. The classical rationales (monopoly, externality, public goods
and information asymmetry) already explain much of what circular
economy regulation seeks to address. Resource extraction, pollution
and waste generation are paradigmatic externalities; the consumer’s
inability to verify an environmental claim, a product’s durability or
its expected reparability is a familiar information asymmetry in a new
regulatory setting. The lecture added two further rationales to this
established framework. The first is solidarity, as the pursuit of distrib-
utive, rights-based and social objectives that markets do not deliver
unaided. The second is climate risk, which treats ecological harm not
merely as an externality to be corrected, but as a systemic risk to be
governed. For present purposes, the figures matter less as empirical
decoration than as a justification for regulatory category-building. Re-
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source extraction and processing account for roughly half of global
greenhouse gas emissions and the great majority of biodiversity loss, a
figure the Commission invokes directly in the Circular Economy Ac-
tion Plan (European Commission, COM(2020) 98 final). That scale is
what prevents climate risk from being treated as a mere subcategory
of externality. It supplies a rationale of its own, one in which Mar-
ket Regulation is no longer only correcting discrete failures after they
occur, but organising markets in anticipation of systemic ecological
constraint.

If Public Economic Law is understood narrowly, as a set of limita-
tions to economic freedoms, the central question is why public author-
ity may intervene in markets at all. In that sense, the preceding discus-
sion concerned the rationales for intervention. But Public Economic
Law also has a broader meaning, closer to Regulatory Governance
(Jovanié¢ 2024, 11-14). It asks not only why markets are regulated, but
who regulates them, through which forms of normativity, and under
what public-interest constraints. The question of the regulating sub-
ject is therefore not secondary. It is one of the points at which modern
Public Economic Law acquires its disciplinary identity. The Roman
maxim “Ius publicum privatorum pactis mutari non potest” (public law
cannot be altered by private agreement) captures the classical intu-
ition that certain regulatory functions belong to public authority and
cannot be displaced by private ordering alone. Yet the circular econo-
my acquis also shows the limits of a simple public/private distinction.
Contemporary market regulation does not operate only through the
state commanding private actors from outside the market. It increas-
ingly operates in a “regulatory capitalism”, through a continuum of
regulatory forms in which public authority, private standards, indus-
try commitments, certification systems, platforms and consumers are
differently combined (Levi-Faur 2005; Braithwaite 2008).

At one end of that continuum stands direct public regulation.
When confined to the goals of circular economy, it is composed of
binding product requirements, market-surveillance powers, manda-
tory labelling, take-back obligations and enforceable rights. Moving
along the continuum, meta-regulation becomes increasingly important
(Coglianese and Mendelson 2010). Here, the state does not regulate ev-
ery market practice directly but regulates the conditions under which
others regulate. In fact, it sets the framework for private standards,
requires transparency, attaches legal consequences to certification, in-
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corporates technical standards into public procurement or product
regulation, and preserves enforcement backstops where private order-
ing fails. Co-regulation goes one step further, allowing industry-devel-
oped standards or schemes to acquire legal relevance through public
recognition, supervision or endorsement. Self-regulation remains more
private in form, but even there market actors write and police rules
under the shadow of public law, reputational sanction and possible
regulatory intervention (OECD 2010; on the wider menu of regulatory
strategies see, for example, Baldwin, Cave and Lodge 2012).

The final point on the continuum is what the lecture termed part-
nership. In partnership arrangements, the regulated subject is no lon-
ger only the passive addressee of a rule. The consumer, in particular,
becomes an active co-producer of the regulatory outcome. He or she
opts for repairing rather than replacing, returns products into collec-
tion systems, relies on durability information, rejects misleading green
claims, chooses refurbished goods, or participates in resale and shar-
ing markets. This does not mean that regulation is privatised or that
the state withdraws. It means that the public interest in circularity can
no longer be achieved by public command alone, and therefore must
be organised through a layered architecture in which state regulation,
meta-regulation, co-regulation, self-regulation and consumer partici-
pation each perform a distinct function (Cafaggi and Micklitz 2009).

The lecture aimed to merge these rationales with a set of funda-
mental consumer rights that gain, rather than lose, relevance in the
circular economy. The familiar eight-rights catalogue (satisfaction of
basic needs, safety, information or awareness, choice, representation
or consumer voice, redress, consumer education and a healthy en-
vironment — United Nations General Assembly, Resolution 39/248
(1985), as revised by Resolution 70/186 (2015a)) maps onto the circu-
lar economy acquis without difficulty. For instance, information un-
derlies the Digital Product Passport, product labelling and durability
disclosure. Redress supports enforcement against misleading claims
and non-conforming products. The right to a healthy environment
supports precautionary, ex ante instruments such as ecodesign re-
quirements, restrictions on hazardous substances and producer-re-
sponsibility schemes. Consumer law is therefore no longer only a
shield against market failure; it becomes part of the legal infrastruc-
ture through which participation in circular markets is made possible
(Keirsbilck and Terryn 2019; Mak and Terryn 2020).
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The same development can be expressed through the classical
threefold structure of consumer protection. Safety-related protection
acquires a lifecycle dimension: safety must be maintained not only
at first sale, but through repair, software updating, reuse, refurbish-
ment, resale and recycling. Protection of economic interests extends
from the fairness of the initial transaction to the product’s durability,
repair cost, availability of spare parts, resale value and total cost over
its useful life. Representation, education and access to justice undergo
the strongest functional transformation, as they enable the consumer,
in particular, to use product-passport information, activate take-back
and deposit-return systems, participate in repair and resale networks,
and challenge defective products or misleading environmental claims.
The lecture has particularly stressed the fact that circular economy
does not create a fourth category of consumer rights; it overlays the
existing three with lifecycle and participatory logic.

This is why the public/private continuum, rather than the public/
private divide, is the backbone of the analysis that follows. Circular
economy regulation is not “produced” by the state alone, but neither
is it left to private ordering. It is organised through a structured dis-
tribution of regulatory functions, in which public law preserves the
floor, meta-regulation disciplines private norm-making, co-regulation
and self-regulation mobilise market knowledge, and the consumer is
activated only where protection has first made participation safe, in-
formed and institutionally credible.

3. Regulatory design: instruments supporting the circular econonry

3.1. Market regulation as a divided function: the public/private and
ex ante/ex post matrix

The lecture mapped the regulatory governance landscape along
two axes, public or private actor, as the first, and ex ante or ex post
intervention, as the second axis. This typology of consumer law en-
forcement and regulatory design draws on the matrix developed by
Issacharoff and Samuel (2009), which differentiates between the iden-
tity of the enforcer and the timing of intervention, so that, crossed, the
axes generate four quadrants. For example, public ex ante regulation
invokes licensing requirements, binding product-specific ecodesign
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requirements and mandatory labelling. Public ex post regulation sup-
plies market-surveillance fines, product recalls, liability and redress.
Private ex ante regulation supplies voluntary sustainability standards
and industry codes, such as Circular Plastics Alliance commitments.
Private ex post regulation refers to, not limitatively, NGO campaigns,
consumer boycotts and litigation against greenwashing or non-com-
pliance.

Recent EU developments expose the contrasting forms and polit-
ical trajectories of public ex ante regulation. Under the Critical Raw
Materials Act, Strategic Project status operates through procedural
acceleration, as projects located in the Union may benefit from the
Act’s permitting framework. The proposed Green Claims Directive,
by contrast, was designed to operate through prior control of market
conduct, requiring third-party verification before specified environ-
mental claims could be used. Its stalling, examined in Section 6, may
be understood as resistance to that proposed allocation of the regu-
latory function, not to environmental-claims regulation as such. The
ex post framework already exists under the Unfair Commercial Prac-
tices Directive and will be strengthened by Directive (EU) 2024/825
from 27 September 2026. A manufacturer that ignores a binding
product-specific ecodesign requirement faces public market-sur-
veillance measures. A manufacturer who is in breach of a voluntary
recycled-content pledge may instead face reputational pressure and,
where its public statements are misleading, litigation under consumer
or unfair-competition law. Taken together, these instruments consti-
tute a regulatory regime rather than a single rule. They pursue the
same public objective through different actors and at different stag-
es, combining prevention, monitoring and sanction in different ways.
This leaves a further design question: what degree of legal force does
each instrument carry?

3.2. The regulation landscape map: public/private and hard law/soft
law

A second matrix, the lecture’s “Regulation Landscape Map”,
crosses the same public/private axis against bindingness, running
from hard law to soft law. The vocabulary of public/private and hard/
soft law has a close counterpart in the literature on European integra-
tion. Majone’s account of the EU as a regulatory state distinguishes
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market-making regulation, which removes barriers and harmonises
standards, from market-correcting regulation, which intervenes in
market outcomes to internalise externalities or protect vulnerable ac-
tors (Majone 1994, 1996). In the vocabulary used here, market-mak-
ing corresponds broadly to the market-integration rationale exam-
ined in Section 6; market-correcting corresponds to environmental
and consumer-protection rationales. Scharpf’s related thesis holds
that negative integration through Treaty freedoms and competition
law structurally outpaces positive integration, which requires legis-
lative agreement among Member States with divergent preferences
(Scharpf 1999). That asymmetry remains contested (Hopner, Schmidt
and Seikel 2025). Majone and Scharpf are used here as a second vo-
cabulary for distinctions already captured by the lecture’s matrices,
not as a separate theory this Chapter needs to address. Public hard
law supplies directly applicable regulations and transposed directives,
such as the Ecodesign Regulation, the Batteries Regulation, the Right
to Repair Directive. Public soft law supplies Commission guidelines,
recommendations and strategy documents, such as the 2023 Hori-
zontal Guidelines examined in Section 5. Purely private standards do
not, on their own, constitute hard law in any strict sense. The better
view is that what they can acquire is quasi-binding or legally relevant
effect once incorporated into contracts, certification schemes, public
procurement requirements, delegated legislation, market-access con-
ditions, or public endorsement. At that point a nominally private stan-
dard begins to bind, for the undertakings caught by the incorporating
instrument, much as a hard-law obligation would (Coglianese and
Mendelson 2010). Private soft law, the more straightforward catego-
ry, supplies voluntary eco-labels, corporate sustainability codes, and
certification schemes such as ISO 14001 or B-Corp status, binding
only those who choose to join. It is, however, worth noting that even
purely voluntary schemes develop their own enforcement machinery
of monitoring, certification withdrawal and exclusion, whose practi-
cal strength depends heavily on the public backstops standing behind
it (Verbruggen 2014).

The 2026 examples also show that formal classification can con-
ceal important differences in operation. The proposed Green Claims
Directive was designed to occupy the public-hard-law, ex ante quad-
rant; its stalling has not converted it into soft law, but left it politically
stalled and formally pending. The Digital Product Passport occupies
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a different position. The ESPR creates a binding public-law archi-
tecture, but a passport becomes mandatory for a product group only
through the applicable delegated act, which also determines the in-
formation to be included and the relevant access rights. Economic
operators then generate, maintain and transmit much of the data car-
ried by the passport. The legal infrastructure is public and mandatory;
its operation depends on privately produced information channelled
through that infrastructure. Under Articles 3 and 10 of the Green
Claims proposal, a trader wishing to make an explicit environmental
claim would have had to substantiate it according to prescribed cri-
teria and obtain verification before commercial use. Under Chapter
III of the ESPR, by contrast, the delegated act for a product group
determines whether a passport is required and what it must contain.

The contrast between the Batteries Regulation and the Circular
Plastics Alliance makes the hard-law/soft-law distinction concrete.
Article 8 of the Batteries Regulation (Regulation (EU) 2023/1542)
requires, from 18 August 2028 or 24 months after the relevant del-
egated act, whichever is later, specified industrial batteries above
2 kWh (other than those with exclusively external storage), elec-
tric-vehicle batteries and SLI batteries to be accompanied by docu-
mentation on recovered content. From 18 August 2031, those bat-
teries must contain minimum recovered shares of 16 per cent cobalt,
85 per cent lead, 6 per cent lithium and 6 per cent nickel. From 18
August 2036, the minima rise to 26, 85, 12 and 15 per cent respec-
tively and also apply to LMT batteries (Regulation (EU) 2023/1542,
Article 8(2) and (3)). The Circular Plastics Alliance, by contrast, was
built around an original collective pledge to use ten million tonnes
of recycled plastics in new products annually by 2025. That pledge
is not a generally applicable legal floor; its consequences are con-
tractual, organisational or reputational for participating actors. The
Regulation sets an enforceable minimum across the single market
(European Commission 2026), while, on the other side, the Alliance
can mobilise cooperation and ambition among participants but can-
not compel non-participants. Knowing the quadrant applied to the
circular economy therefore indicates what kind of enforcement to
expect and against whom.
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4. From protecz‘ed consumer to active partner

Consider a female student moving through an ordinary day in
autumn 2026 (adapted from Dudley and Brito 2012). She chooses
a smartphone whose EU energy label displays battery endurance,
resistance to accidental drops and a repairability class under Com-
mission Delegated Regulation (EU) 2023/1669, alongside product
requirements under Commission Regulation (EU) 2023/1670. She
returns depleted portable batteries to a retailer without charge under
the Batteries Regulation. At an e-bike shop, she learns that, from 18
February 2027, each LMT battery placed on the market will carry an
electronic battery passport. Later, she encounters a “climate neutral”
claim whose legal treatment has become stricter under Directive (EU)
2024/825. Namely, from 27 September 2026, a product may no longer
be presented as having a neutral, reduced or positive greenhouse-gas
impact where the claimed climate benefit derives merely from offset-
ting emissions elsewhere, rather than from reductions achieved within
the product’s own value chain. When her washing machine breaks
down, she invokes the repair framework applicable from 31 July 2026
to product groups covered by the Right to Repair Directive. None of
the above-mentioned presupposes that the consumer can identify, or
even perceive, the regulatory instruments at work. Their function is
performed upstream, through legal architecture that structures the
market before the individual act of choice takes place. What matters,
therefore, is not regulatory literacy, but legally constituted choice.

That is the shift the lecture placed at the centre of market regula-
tion aimed at promoting circular economy. From a consumer shield-
ed from market failure to a consumer recruited into helping remedy
it. Classical rationales remain present, such as correcting information
asymmetry, prohibiting unfair practices and guaranteeing minimum
quality and liability standards. What changes is the assumption about
what the consumer does once protection is in place. Older consumer
law commonly assumed that an informed and protected consumer
would make a private welfare-maximising choice and that the reg-
ulatory task would then be complete. Circular-economy regulation
increasingly treats consumer choice as an input into a public objec-
tive, namely resource conservation. Behaviour, attention and habits
thus become legitimate objects of regulatory design (Alemanno and
Sibony 2015). The Ellen MacArthur Foundation accordingly places
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consumers, alongside business and government, among the transi-
tion’s principal actors (Ellen MacArthur Foundation 2013). The ob-
ligations do not present themselves as a single regulatory command.
They accumulate across the routines of everyday consumption. For
instance, households must separate waste; used batteries and electri-
cal equipment must enter designated collection channels; entitlement
to a deposit refund is made conditional upon an act of return; and the
Digital Product Passport presupposes a user willing and able to scan,
interpret and compare. Circularity is thus translated into a dispersed
discipline of everyday conduct.

The same consumer, later that day, supplies the second half of
the transformation. Rather than discard an appliance that is no lon-
ger worth repairing for her, she lists it on a peer-to-peer platform for
spare parts. Another option is to avoid buying a new winter coat, and
instead to visit a repair café supported by a municipality or a local
social-economy initiative (Directive (EU) 2024/1799). At no point in
this second half of the day is she responding to a mandatory rule. She
is exercising the voluntary, system-relevant choice that the partnership
end of the regulatory continuum exists to recruit, and no quantity of
public hard law could produce that choice on its own.

This shift towards active consumers is best read along the continu-
um introduced in Section 2. At the state-regulation end, the consumer
remains the protected addressee of mandatory rules such as durabil-
ity requirements, take-back obligations and rules against misleading
environmental claims. In the middle, public schemes with hybrid or
co-regulatory implementation (deposit-return systems, producer-re-
sponsibility schemes and ecolabelling) depend on consumer partici-
pation to function. At the partnership end, repair cafés, sharing plat-
forms and peer-to-peer secondary markets depend on consumers who
choose to participate as co-producers of circularity. The behavioural
evidence is an important corrective. The Commission’s study found
that clear durability and reparability information can strongly shift
choices at the point of sale, yet sustained engagement remains vulner-
able to cost, effort and doubt about the reliability of claims (European
Commission 2018). Disclosure must therefore be combined with fi-
nancial and structural measures. A durability label does little if repair
is unavailable or a repair right has limited force if spare parts are ex-
pensive. Similarly, environmental information cannot activate respon-
sible choice if trust is weak. To conclude, behavioural instruments
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can orient attention, but they cannot reorganise the market conditions
under which choice is made (Chater and Loewenstein 2023).
Mapping the OECD Consumer Policy Toolkit (OECD 2010)
onto this continuum makes the argument concrete, although the con-
tinuum itself is this Chapter’s analytical construction rather than an
OECD classification. Education and disclosure sit at the protective
end: they correct information asymmetry but cannot by themselves
make circular choices affordable or institutionally reliable. Deposit-re-
fund schemes, producer-responsibility fees and economic incentives
restructure the conditions under which an active consumer response
becomes rational. Codes, moral suasion and collaborative networks
sit closer to self-regulation and partnership. The table below sets out

that analytical mapping.

OECD instrument type

Circular economy example

Position on the
regulatory continuum

Education and
awareness

Public information campaigns on
food waste and repairability

State regulation

Information /
disclosure

Digital Product Passport;
mandatory durability labelling

State regulation

Contract-term
regulation

Warranty and liability rules for
refurbished and second-hand
goods

State regulation

Standards and licensing

Ecodesign for Sustainable
Products Regulation requirements

State regulation

Financial instruments

Deposit-refund schemes;
Extended Producer Responsibility
fees

Public regulation with
hybrid implementation

Economic incentives

Reduced VAT or subsidy for

repair services

Public economic
instrument (national)

Codes of conduct

Circular Plastics Alliance
voluntary commitments

Self-regulation

Moral suasion

Sustainability pledges; corporate
circularity reporting beyond legal
minima

Self-regulation

Collaborative networks

Repair cafés; peer-to-peer resale
and sharing platforms

Partnership

Dispute resolution /
enforcement

Alternative dispute resolution for
consumer circularity complaints

State regulation
(backstop)

The continuum carries a further consequence worth making ex-
plicit. The circular economy is broader than corporate social respon-
sibility, and the difference also lies in the consumer’s active role. While



Market Regulation Paradigms for the Circular Economy 69

corporate social responsibility addresses the conduct of the firm, the
circular economy, on the account given here, addresses the conduct
of the whole system, where the household is also included. The Ellen
MacArthur Foundation’s tripartite division of circular economy ac-
tors into business, government and civil society makes the same point
institutionally (Ellen MacArthur Foundation 2013). The United Na-
tions’ 2030 Agenda, and Goal 12 on responsible consumption and
production specifically (United Nations General Assembly, Resolu-
tion A/RES/70/1 2015b), supplies the policy framework within which
the EU acquis explicitly situates itself and confirms that consumption
choices, not only production standards, are now a legitimate object of
regulatory scrutiny.

That transformation should not be mistaken for completion. The
consumer’s movement from protected party to regulatory partner re-
mains constrained by the conditions under which actual choices are
made. Attention is limited, environmental information is often mis-
trusted or difficult to compare, and more durable or repairable goods
may still carry price premiums that make circular choice economically
unattractive. Habit and convenience do the rest as they remind us that
participation in circular markets cannot be assumed simply because
the law has made it desirable (European Commission 2018; Mak and
Terryn 2020). This is precisely why the consumer protection rationale
continues to matter even as the partnership rationale expands beside
it. At least at the present stage of the acquis, however, the consumer
whom the regulatory state enlists as a partner still requires the pro-
tective floor on which any meaningful partnership depends. The key
elements of the protective floor are accurate information, enforceable
rights, accessible repair, credible claims and effective redress. With-
out that floor, a partnership does not redistribute regulatory agency,
but it merely invites the consumer to participate in a project whose
terms, risks and conditions remain beyond her control.

5. A new entry on the map: competition law as gatekeeper

The matrices in Section 3 classify instruments by who acts and
how bindingly, once it is already settled that the relevant cooperation
is lawful. EU competition law performs a logically prior function, as
it determines whether cooperation between competing undertakings
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in pursuit of circularity is permitted at all. Joint take-back schemes,
shared recycling infrastructure and coordinated phase-outs of non-re-
cyclable materials may resemble the horizontal coordination that Ar-
ticle 101 TFEU exists to prevent. The risk is real and may be illustrat-
ed by the Commission’s action undertaken in 2025. The Commission
fined fifteen major car manufacturers and the European Automobile
Manufacturers’ Association approximately EUR 458 million for coor-
dinating aspects of end-of-life-vehicle recycling, including an agree-
ment not to pay dismantlers for processing vehicles and coordination
over the communication of recyclability and recycled-material use
(European Commission 2025). Circularity is a legitimate regulatory
objective, but the pursuit of circularity does not place horizontal co-
ordination beyond the reach of Article 101 TFEU.

The Commission’s 2023 Guidelines on the applicability of Ar-
ticle 101 TFEU to horizontal co-operation agreements (O] C 259,
21.7.2023, p. 1) introduced a dedicated chapter on sustainability
agreements, including a soft safe harbour for sustainability-standard-
isation agreements satisfying six cumulative conditions. They also
expressly recognise collective sustainability benefits under Article
101(3) TFEU, but without abandoning the logic of in-market con-
sumer compensation: such benefits may be taken into account only
where consumers in the relevant market substantially overlap with,
or form part of, the wider group of beneficiaries, and where the share
accruing to them (whether alone or together with individual benefits)
outweighs the competitive harm they suffer. The opening is therefore
real, but carefully contained (Colangelo 2025; Holmes 2024). Wang’s
discourse analysis of the consultation responses and the Commission’s
own policy communications reinforces this more cautious reading.
Notwithstanding the formal recognition of collective benefits, DG
Competition continues to translate environmental interests predomi-
nantly into the language of economic efficiency and a limited concep-
tion of consumer identity (Wang 2024).

Here is an example to make this gatekeeping function concrete.
Two competing furniture manufacturers that prefer one joint take-
back and refurbishment network to two inefficient networks are not
free to cooperate merely because the scheme would reduce waste. They
must first satisfy Article 101(3) TFEU conditions the Guidelines now
make slightly, but only slightly, easier to meet. This matters for how
the regulatory design matrix in Section 3 should be read. Competition
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law is therefore best understood not as a fourth paradigm beside en-
vironmental protection, consumer protection and market integration,
but as the gate each of the other three must pass through before its
preferred instrument can take the form of cooperation between rivals.
That gate’s current setting still favours caution over circularity driven
cooperation. In fact, this is a point of practical consequence for the
Critical Raw Materials Act’s own strategic-project cooperation, which
will itself have to pass through this gate, as any cooperation between
undertakings undertaken in implementing CRMA Strategic Projects
(Regulation (EU) 2024/1252) remains subject to Article 101 TFEU.

6. The 2026 update: a paradigmn contest, not a paradigm choice

The matrices set out in Section 3, as presented in the July 2025
lecture, classified the instruments then in force or already on the reg-
ulatory horizon. For the 2026 lecture, updating that inventory was no
longer sufficient. The matrices still work, but developments over the
intervening year have changed the picture they produce. Rationales
that previously appeared to coexist within the circular-economy proj-
ect are now being used to organise the same regulatory field in differ-
ent ways. This change occurred quickly. Legislation, enforcement and
market practice in this field may move faster than the classroom cycle,
so the regulatory settlement students examine may already look dif-
ferent when they encounter it in practice. Teaching must therefore go
beyond the rules currently in force and prepare students to recognise
the rationales likely to shape their next configuration.

The first development is the stalling of the proposed Green
Claims Directive. Proposed in March 2023 as a lex specialis comple-
ment to the UCPD framework, subsequently amended by Directive
(EU) 2024/825, it would have required traders to substantiate explicit
environmental claims and, in the negotiated design, submit them to
advance third-party verification. The proposal thus placed environ-
mental claims within a public-hard-law, ex ante model. On 20 June
2025 the Commission announced its intention to withdraw it, and the
trilogue scheduled for 23 June was cancelled. The Commission Work
Programme 2026 nevertheless continues to list the proposal as pend-
ing. As at 30 August 2026 (the date of submission of this Chapter), it
remains politically stalled but formally pending (European Parliament
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2026). For present purposes, the important point extends beyond the
immediate dispute over small firms. The proposal stalled during the
broader simplification programme that culminated in Directive (EU)
2026/470 of 24 February 2026, which narrowed the CSRD scope to
undertakings with more than 1,000 employees and more than EUR
450 million net turnover, and the CSDDD scope to undertakings with
more than 5,000 employees and more than EUR 1.5 billion net turn-
over.

The second development concerns the consolidation of instru-
ments that place circularity within the policy agenda of market inte-
gration, strategic autonomy and competitiveness (Jakimdw, Samokh-
valov and Baldassarre 2024). The Critical Raw Materials Act, in force
since 23 May 2024, sets three benchmarks for Union extraction, pro-
cessing and recycling capacity and a fourth diversification benchmark
aimed at limiting dependence on any single third country. In 2025
the Commission recognised 47 Strategic Projects located in the Union
under Decision (EU) 2025/840 and 13 projects in third countries and
overseas countries or territories under Decision (EU) 2025/1174. The
Union projects benefit from the Act’s permitting framework; the ex-
ternal projects receive strategic recognition and may be supported
through partnerships and financing. A second selection round closed
on 15 January 2026 and remains under assessment.

The forthcoming Circular Economy Act follows the same policy
line. The Clean Industrial Deal (European Commission, COM(2025)
85 final) and the Competitiveness Compass place circularity within a
wider programme of industrial renewal, economic security and stra-
tegic autonomy, rather than presenting it solely in the convention-
al vocabulary of environmental protection. The Act is expected to
build on the Single Market, reduce dependence on primary and im-
ported resources, increase the supply of high-quality recyclates and
stimulate demand for secondary materials and circular products. The
Commission Work Programme 2026 gives this policy framing a pro-
visional constitutional form: it lists the Act as a legislative initiative
scheduled for the third quarter of 2026 under Article 114 TFEU. The
Programme cautions that both the timing and the legal basis remain
indicative. Even so, the agenda already shows that the Commission
currently conceives the proposed intervention through the internal
market.

The environmental content of these measures remains clear. A
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more integrated market for secondary raw materials, less fragmented
end-of-waste rules, more coherent administration of Extended Pro-
ducer Responsibility, stronger demand for recycled content and a via-
ble market for recyclates all continue objectives long pursued through
the environmental-law architecture mapped in Section 3. The newer
policy documents also attach those objectives to industrial resilience,
resource security, competitiveness and the functioning of the internal
market. That additional rationale has legal consequences. If it is car-
ried into the eventual proposal, it will influence the Treaty basis used
to authorise intervention, the institutional terms in which the measure
is defended and the regulatory burdens against which it is assessed.
The lesson for students is that continuity in the regulatory objective
does not guarantee continuity in legal rationale. Familiar measures
may occupy a different institutional position when they are justified
through another Treaty competence.

The distinction becomes constitutional in the relationship be-
tween Article 114 TFEU, the internal-market legal basis, and Article
192 TFEU, the environmental legal basis. At that point, the disagree-
ment over regulatory rationales also becomes a question of Union
competence (de Sadeleer 2012; Jans and Vedder 2024, ch. 2). Where
internal-market and environmental components coexist, a measure
will ordinarily follow its centre of gravity. Recourse to a dual legal ba-
sis is possible only where the components are inseparably linked, nei-
ther is secondary or indirect, and the applicable legislative procedures
are compatible. Recent scholarship places this competence question
within a wider constitutional problem: whether the legal paradigm of
the internal market can accommodate the scale of ecological transfor-
mation demanded by the Green Deal without itself being normatively
recalibrated (de Vries and Neergaard 2026).

Article 114 may sustain far-reaching environmental and consum-
er-protection requirements. Internal-market legislation has increas-
ingly served public-policy objectives extending beyond market inte-
gration as such (De Witte 2025; Karageorgou 2023). Its jurisdictional
premise nevertheless remains that divergent national rules create, or
are likely to create, genuine obstacles to trade or appreciable distor-
tions of competition (case C-376/98 Germany v Parliament and Coun-
cil, paras 83-84) and that harmonisation improves the conditions for
the establishment and functioning of the internal market. Article 192
provides the more appropriate basis when the aim and content of a
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measure place environmental protection at its centre of gravity. The
choice affects the constitutional position of the regulatory technique
used (Cuyvers et al. 2024). Under Article 114, regulatory fragmenta-
tion performs the competence-bearing work and environmental pro-
tection enters the substance of the harmonising measure. Under Arti-
cle 192, the justification comes directly from ecological harm and the
objectives of Union environmental policy. The distinction between
market-making and market-correcting regulation captures this differ-
ence, although neither provision is confined to a single policy effect.
Recent legislation illustrates this distribution without settling it.
Regulation (EU) 2025/40 on packaging and packaging waste, the
Right-to-Repair Directive (EU) 2024/1799 and the Net-Zero Industry
Act (Regulation (EU) 2024/1735) rest on Article 114 TFEU. Directive
(EU) 2025/1892 amending the Waste Framework Directive and the
Nature Restoration Regulation (Regulation (EU) 2024/1991) rest on
Article 192(1) TFEU. No mechanical taxonomy follows from these
examples: the environmental intensity of a measure does not by itself
determine its legal basis. They do show that legal-basis choice forms
part of the constitutional design of circular regulation and cannot be
treated as a technical label added after the content has been settled.
The debate over the forthcoming Circular Economy Act brings
these issues into view. The Commission Work Programme 2026 pro-
visionally lists the proposal for the third quarter of 2026 under Article
114 TFEU, while cautioning that both timing and legal basis remain
indicative. Industry associations support reliance on Article 114 alone
and describe fragmented waste rules and national regulatory diver-
gence as obstacles to a functioning market for secondary raw mate-
rials (BusinessEurope 2026). A coalition of environmental organisa-
tions has pressed for a dual basis incorporating Article 192, arguing
that an exclusively internal-market foundation would understate the
Act’s environmental centre of gravity (ECOS 2025). Neither position
determines the legally correct basis, but the disagreement shows what
is at stake in the drafting choice. Consider a recycled-content target.
Under Article 192, its competence-bearing justification derives from
environmental protection; under Article 114, it is authorised through
the removal or prevention of obstacles generated by regulatory frag-
mentation. The target may serve environmental purposes in either
case, but its constitutional position is different. The legal basis will
affect the rationale authorising intervention, the terms in which the
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measure is defended and the space left for national regulatory diver-
gence.

The Circular Economy Act’s placement within the Clean Industri-
al Deal and the 2026 Work Programme therefore matters. If Article
114 is retained, the Act’s legal justification will be tied to dismantling
divergent national burdens and constructing a single market for cir-
cular products and secondary materials. That framing may broaden
the political constituency for harmonisation. It also makes market in-
tegration the rationale that carries the principal competence burden.
Environmental objectives would remain part of the measure, while
circularity would be presented in constitutional terms as supporting
industrial resilience, resource security and the functioning of the in-
ternal market (de Vries and Neergaard 2026).

The distinction between market-correcting and market-making
regulation remains useful for analysing this shift, provided that it is
not treated as an exhaustive label. The choice of legal basis identifies
competence and also indicates the public rationale on which Union
intervention relies. The stalled Green Claims proposal, the narrowed
CSRD and CSDDD, the Critical Raw Materials Act and the antici-
pated Circular Economy Act can all be located within the matrices
developed in Section 3. They broadly occupy the public, hard-law and
ex ante regulatory space, although their operation across the ex ante/
ex post axis is not identical. That common location does not account
for the different rationales involved. Environmental and consumer
protection are central to the first group; market integration, compet-
itiveness and strategic autonomy carry greater weight in the second.

The result is the paradigm contest named in the title. There has
been no wholesale shift from environmental regulation to market reg-
ulation. Many of the techniques remain familiar, and some of the sub-
stantive ambitions do as well. The change concerns the constitutional
and economic justification attached to their use. This matters even
where circularity continues to be the practical objective. The matri-
ces can identify the institutional source, legal form and timing of an
instrument. They cannot, on their own, explain why the Union has
chosen to intervene or which rationale bears the legal burden. Two
instruments may therefore occupy the same public, hard-law and ex
ante quadrant while relying on materially different accounts of why
EU intervention is warranted.



76 TATJANA JOVANIC
7. Who should lead the circular transition?

The lecture posed the question of leadership in the circular tran-
sition without resolving it. The analysis developed here suggests that
the question, when framed in the singular, is misleading. No single
actor, legal basis or regulatory form can lead the transition as a whole.
Leadership in this field is functional rather than hierarchical, as it re-
fers to the regulatory problem to be addressed and the institutional
capacity required to address it.

Where the central problem is market fragmentation (as in the
case of end-of-waste criteria, recycled-content standards, harmon-
ised Extended Producer Responsibility governance or the data ar-
chitecture of the Digital Product Passport) Article 114 TFEU may
provide an appropriate constitutional basis for public hard law. Its
regulatory function is to construct a functioning internal market for
circular goods, materials and information. Where the task is instead
to establish precautionary ecological floors (through restrictions on
hazardous substances, minimum environmental design requirements
or binding reduction targets) Article 192 TFEU offers the more direct
constitutional expression of the environmental-protection rationale.
This is not an exclusive doctrinal division, as Article 114 measures
may themselves pursue a high level of environmental protection. The
point is that legal basis, regulatory rationale and institutional function
should remain aligned.

The consumer-facing layer occupies a different position. Rules on
environmental claims, the right to repair and redress remain anchored
in consumer protection, while also extending towards the partner-
ship end of the regulatory continuum introduced in Section 2. Public
hard law must establish the indispensable floor in the sense that in-
formation must be reliable, rights enforceable and remedies available.
But law cannot perform the remaining work of circularity by itself.
That work is distributed across repair networks, resale markets, digi-
tal platforms, co-regulatory schemes and consumers themselves. The
consumer should therefore be understood neither as the sovereign au-
thor of sustainable choice nor as the passive addressee of regulation,
but as a regulated participant whose agency becomes meaningful only
after law has made participation safe, informed and practically usable.

Leadership also has a multilevel dimension, only briefly addressed
in the lecture. The European Circular Economy Stakeholder Platform,
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established in 2017 as a joint initiative of the European Commission
and the European Economic and Social Committee (European Eco-
nomic and Social Committee 2021), together with comparable nation-
al bodies, occupies the institutional seam between the public hard-
law floor and the private, co-regulatory and partnership mechanisms
operating above it. Platforms of this kind neither legislate in the strict
sense, nor merely observe implementation from the outside. They can
instead be understood as regulatory intermediaries: they translate EU
standards into sector-specific practice, facilitate implementation and
return the expertise and feedback generated through that process to
EU rule-makers (Abbott, Levi-Faur and Snidal 2017). Their impor-
tance lies in performing one of the least visible functions of circular
economy governance: keeping its otherwise dispersed components
connected. Leadership in the circular transition is therefore not a
competence allocated once and for all, but a continuing problem of
coordination across levels, sectors and forms of normativity (Hooghe
and Marks 2003; Janicke and Quitzow 2017). Stakeholder platforms
matter because they institutionalise that problem rather than assum-
ing that legislation alone can resolve it.

The present risk is that this functional allocation will not stabi-
lise, but collapse. The political stalling of the Green Claims propos-
al may leave the consumer-facing layer under-governed precisely as
market-integration instruments are being asked to carry an increasing
share of the transition’s regulatory ambition. Those instruments can
reduce fragmentation, structure secondary-material markets and cre-
ate the conditions for industrial scale. They cannot, without more,
supply the precautionary floor, consumer trust or rights-based in-
frastructure on which circular participation depends. One rationale
should not defeat the others, and a good regulatory policy should al-
low each to perform the function for which it is institutionally and
constitutionally suited. In this way, market integration is aimed to
organise circular markets, environmental protection to justify ecolog-
ical constraints, and consumer protection to secure the conditions of
meaningful participation. The danger is that the most procedurally
convenient rationale will cease to operate alongside the others and
begin to organise functions it was never designed to discharge, a pat-
tern of regulatory layering and patching already identified within the
EU circular economy package itself (Howlett 2019; Fitch-Roy, Benson
and Monciardini 2020).
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8. Conclusion: market regulation, circularity and the active consumer

Seen from Public Economic Law, circular economy law belongs
within the existing architecture of EU market regulation. It is also one
of its more demanding tests. The central problem is how public au-
thority can organise markets around public-interest objectives while
still relying on market mechanisms to give those objectives practical
effect. Circularity cannot be produced by command alone. Voluntary
corporate conduct, consumer choice and ordinary market incentives
are equally insufficient. Different regulatory tasks therefore have to be
allocated to different instruments. Public hard law sets basic floors,
supplies infrastructure and defines conditions of market access. Mar-
ket-correcting instruments address externalities and protect weaker
actors. Competition law must leave room for necessary cooperation
while limiting its anticompetitive use. Partnership mechanisms then
become relevant where implementation depends on conduct that
public law cannot generate directly.

The two governance matrices developed in the lecture help to lo-
cate those instruments, but their function is limited. They identify the
actor, the time of intervention and the degree of legal force. They say
much less about the rationale that supports the intervention or the
constitutional basis on which its burdens are imposed. The stalled
Green Claims proposal illustrates the point. The proposal had a clear
position in the public, hard-law and ex ante part of the matrix, yet
that position did not secure its adoption once the supporting ratio-
nale lost political stability. Classification remains useful, but it is only
a first step. The durability of an instrument also depends on whether
its public justification can withstand political and economic pressure.

The paradigm contest described in this Chapter concerns that jus-
tificatory level. Legal bases and institutional choices matter because
they connect a measure to a particular account of why EU intervention
is warranted. Circularity may be pursued through environmental pro-
tection, consumer protection, market integration or competitiveness
policy, and in practice several of these rationales will often be present
together. Their relationship is not neutral, and the rationale doing the
principal justificatory work affects the reach of intervention, the dis-
tribution of burdens and the place accorded to other public interests.

A wholesale replacement of one paradigm by another is unlikely.
The more obvious risk is gradual expansion of market integration into
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functions that depend on the normative claims of environmental and
consumer protection. Article 114 is familiar, institutionally workable
and often politically easier to defend. Those advantages can make it
the preferred route even where the regulatory objective reaches be-
yond fragmentation of the internal market. Circularity may remain
firmly on the policy agenda, while its ecological and consumer-protec-
tion rationales are treated mainly as expected benefits of market inte-
gration. They would still be present, but in a secondary position. This
is why the current contest matters: the rationale chosen to carry the
measure also influences which interests are able to shape its design.

The position of the consumer shows the same difficulty in anoth-
er part of the regulatory structure. Circular economy law does not
address the consumer solely through the familiar categories of infor-
mation asymmetry, unfair practices and contractual weakness. It also
expects consumers to help produce circular outcomes. Information
duties, repair rights, incentives, infrastructure and product design are
used to make that participation possible. The consumer is thus both
protected by the regime and assigned a role in its operation.

A consumer can participate meaningfully only if information is
reliable, environmental claims are controlled, repair is genuinely ac-
cessible and redress is available. Partnership loses its regulatory le-
gitimacy where the consumer is expected to assume responsibility
without meaningful control over the conditions of participation. In
that situation, the issue of choice and partnership risks becoming a
transfer of responsibility rather than a form of regulatory participa-
tion. Circular economy legal framework therefore offers a useful view
of how market regulation is changing under ecological pressure. It
leaves Public Economic Law with practical questions as well as doc-
trinal ones: how far law can redirect markets while continuing to rely
on them; what protection must exist before consumers are expected
to act as partners; and whether the public interest can retain its own
legal force when policy is increasingly expressed through simplifica-
tion, competitiveness and market integration.
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ming Up.

1. Introduction

In recent years the EU has done a significant amount of work on
creation of a legal framework to support development of the circular
economy (European Commission (a), 2026), aiming to make the EU
the world leader in the circular economy by 2030. This legal frame-
work includes the Circular Economry Act, due to be adopted in 2026,
which is aimed at creating a Single Market for secondary raw materi-
als, increasing the supply of high-quality recycled materials and stimu-
lating demand for such materials in the EU. Included in this (existing
and in some cases, proposed) legal framework are measures such as
the Industrial and Livestock Rearing Emissions Directive (2010/75/
EU or “IED 2.0”); a New Batteries Regulation requiring batteries
placed on the EU market to be sustainable and circular throughout
their whole life cycle (2023/1542); the EU strategy for sustainable and
circular textiles (COM/2022/141 final); a Regulation on end-of-life
vehicles (2026/1738); a Regulation on waste shipments (2024/1157);
and a Regulation on Microplastics (2025/2365).

The framework also includes various rules that we would perhaps
more typically think of as within the purview of consumer law: rules
on unfair practices; pre-contractual information, and seller and man-
ufacturer obligations in relation to the durability and repair of goods.
This paper focusses on these provisions: showing how they blend the
nuancing to circular ends of traditional consumer law rules (on unfair
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practices, sales, information disclosure); with the development of new
approaches (manufacturer repair obligations, the Repair Information
Form, and the Online Repair Platform); while also raising some ques-
tions as to the interpretation and effectiveness of some of the rules.

2. Unfair Commercial Practices Law

The EU regime on unfair practices in business to consumer re-
lations is contained in the Unfair Commercial Practices Directive
(UCPD) (2005/29/EC). This applies across all commercial sectors,
catching “any act, omission, course of conduct or representation... [or]
commercial communication... by a trader, directly connected with the
promotion, sale or supply of a product to...consumers”, “before, during
or after” a transaction (Art. 3(1)). What we have then is a “cradle to
grave” regime, applicable to commercial practices during promotion,
negotiation, conclusion, performance, and enforcement of any con-
tract the parties may enter. Indeed, there need not ever actually be
a contract. All that matters is that the practice causes or is likely to
cause, consumers to take a “transactional decision” that would not
otherwise be taken, meaning: “any decision ..... concerning whether,
how and on what terms to purchase, make payment in whole or in part
for, retain or dispose of a product; or to exercise a contractual right in
relation to the product, whether the consumer decides to act or to refrain
from acting” (Art. 2(k)).

Practices may be unfair on the basis that they violate the general
(“professional diligence”) test (Art. 5(2)). In particular, practices are
unfair where they are either misleading (whether by action or omis-
sion) or where they are aggressive; within the meaning of the general
tests on these issues (Arts. 6-9). There is also a (“black”) list of (mis-
leading and aggressive) practices that are always treated as unfair; i.e.,
without the need to satisfy the general tests (Art. 5(5) and Annex 1).
Further the rules are enforceable preventively by public enforcement
agencies and consumer bodies, and also ex post by individual con-
sumers who have been affected (Art. 11(a)).

The broad professional diligence concept has so far generally been
considered more of an organising high-level principle, with the real
work being done by the misleading and aggressive tests and the black-
list (Willett 2010; Koutsias, Willett 2012).
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Amendments by the Green Transition Directive

The UCPD has been amended by the Directive empowering
consumers for the green transition (The Green Transition Directive-
hereafter “GTD”) (2024/825), nuancing key generally applicable
UCPD provisions to circular ends (see generally Keirsbilck 2024; Mac
Lennan, De Catelle 2025).

Art. 6(1) has always provided that a misleading action is one that
is false, deceives or is likely to deceive the average consumer, thereby
causing or being likely to cause a transactional decision that would
not otherwise have been taken, in relation to one of a number of
elements: e.g. the trader’s commitments, the motives for the com-
mercial practice; any statement or symbol in relation to sponsor-
ship or approval of the trader or the product; the price; the need
for a service, part, replacement or repair. Also included in the list
have always been the ‘main characteristics of the product, such as its
availability, benefits, risks, execution, composition’ etc. Art. 1(2)(a)
of the GTD adds to this “main characteristics” list reference to “ez-
vironmental or social characteristics, accessories, circularity aspects,
such as durability, reparability or recyclability”; thereby emphasising
that these are matters about which a practice can be said to mislead
consumers.

Art. 1(2)(b) GTD further amends UCPD Art. 6(1), again expand-
ing the list of matters about which there can be said to be a misleading
practice, providing that this also includes:

“making an environmental claim related to future environmental
performance without clear, objective, publicly available and verifiable
commitments set out in a detailed and realistic implementation plan
that includes measurable and time-bound targets and other relevant
elements necessary to support its implementation, such as allocation of
resources, and that is regularly verified by an independent third party
expert, whose findings are made available to consumers”.

This is an even more interventionist provision, which is obviously
intended to force traders to think through systematically, and spell
out as part of a proper plan, how they will achieve environmental
results that they promise, so helping consumers to make informed
judgements about whether they trust such plans; or be sanctioned for
a misleading practice.
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Now we turn to misleading omissions. A practice is a misleading
omission if:

“in its factual context, taking account of all its features and circum-
stances and the limitations of the communication medium, it omits
material information that the average consumer needs, according to
the context, to take an informed transactional decision and thereby
causes or is likely to cause the average consumer to take a transactional
decision that he would not have taken otherwise” (UCPD Art. 7(1)).
Even if information is provided there is still a misleading omission if

it is hidden, unclear, unintelligible, ambiguous, or untimely (UCPD
Art. 7(2)).

Here again the GTD amends the UCPD, to emphasise the impor-
tance of environmental matters. We can see that key to the misleading
omissions concept is whether the information omitted is ‘material’.

GTD Art. 1(3) adds a new Art. 7(7) to the UCPD, providing that:

“Where a trader provides a service which compares products and pro-
vides the consumer with information on environmental or social char-
acteristics or on circularity aspects, such as durability, reparability or
recyclability, of the products or suppliers of those products, informa-
tion about the method of comparison, the products which are the object
of comparison and the suppliers of those products, as well as the mea-
sures in place to keep that information up to date, shall be regarded as
material information”.

In other words, traders cannot make general comparative state-
ments on environmental matters, without spelling out in detail how
such comparisons are, and will continue, to be measured. So, again,
this is about encouraging traders to reflect systematically on such
issues, and to aid more informed-environmental-consumer deci-
sion-making.

There is a point of caution in relation to those cases under the
misleading actions and omissions test where, respectively the trader
should set out “zmplementation plan”, “measurable and time-bound
targets”, etc (where the trader has made an environmental claim relat-
ed to future environmental performance); and provide “znformation
about the method of comparison, [and] the products which are the ob-
ject of comparison...” (where comparisons have been made with other
products). Such provisions will only be effective if the said informa-
tion must be provided in as prominent a manner as the trader’s basic
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claims. If traders can make prominent claims, e.g. in advertising or
on packaging, but then hide the legally mandated information in the
terms and conditions or somewhere non-prominent, then consumers
are much less likely to find the important mandated information and
to be able to use it to make more informed environmental decisions.
As indicated above, the misleading omissions test requires materi-
al information such as this to be provided in plain and intelligible
language, but there is no equivalent requirement in relation to infor-
mation to be provided under the misleading action test; and neither
the misleading action nor omission test makes any reference to promz-
inence. The answer must surely be to read such a requirement, where
appropriate, into the general idea of what is ‘misleading’ (as an action
or omission). On such an approach, runs the argument, it is mislead-
ing if legally mandated information is not presented in a manner that
is of equal prominence to the trader claims which the legally mandat-
ed information is intended to qualify and/or elaborate on.

The next important amendment to the UCPD comes in GTD,
Art. 1(4), which adds to the UCPD Annex of ‘always unfair’ practices
(cases in which there is no need even to apply the general tests of mis-
leading actions or omissions) the following:

A. To Annex, para 2, a new 2a): “Displaying a sustainability label
that is not based on a certification scheme or not established by public
authorities.”

B. To Annex, para 4, a new 4a), 4b) and 4c¢):

- “Making a generic environmental claim for which the trader is not
able to demonstrate recognised excellent environmental performance
relevant to the claim.”

- “Making an environmental claim about the entire product or the
trader’s entire business when it concerns only a certain aspect of the
product or a specific activity of the trader’s business.”

- “Claiming, based on the offsetting of greenhouse gas emissions, that
a product has a neutral, reduced or positive impact on the environment
in terms of greenhouse gas emissions”.

C. To Annex, para 23, new 23 f)-j):

- “Any commercial communication in relation to a good containing
a feature introduced to limit its durability despite information on the
feature and its effects on the durability of the good being available to
the trader”.

- “Falsely claiming that under normal conditions of use a good has a
certain durability in terms of usage time or intensity”.
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- “Presenting a good as allowing repair when it does not”.

- “Inducing the consumer to replace or replenish the consumables of a
good earlier than necessary for technical reasons”.

- “Withholding information concerning the impairment of the func-
tionality of a good when consumables, spare parts or accessories not
supplied by the original producer are used, or falsely claiming that such
impairment will happen.”

Here then we see instances of what are considered to be the most
obviously and always misleading environmental claims or omissions
being added to the Annex, so that it is clear that these are never jus-
tifiable.

There is a clear pattern in the above additions to the misleading
actions and omissions concepts and to the Annex of always unfair
practices. This is a pattern of nuancing these tools to the particular
needs of the circular economy. It is about fostering more informed
consumer decision-making on environmental issues, in particular by
retaining the flexibility and future proof nature of general clauses,
while aiming for maximum specificity on circular matters: carefully
specifying numerous ways in which environmental claims may be said
to mislead, whether under the misleading action or omission tests,
or under the always unfair Annex. This approach is clearly aimed at
making it easier for traders to comply with the rules, and for con-
sumers and public enforcers to identify breaches. It should also assist
in Al enforcement, with Al being able to be given specific prompts
based on the above specific requirements, thereby identifying poten-
tial violations relatively easily.

This search for specificity, under the umbrella of a flexible, fu-
ture-proof general clause, has been a trend in EU consumer law: e.g.
with the Unfair Terms in Consumer Contracts Directive (UTCCD)
(93/13/EEC) blending the general test of unfairness with the Annex
of indicatively unfair terms, and, as we have seen above, the UCPD
long since elaborating on the sorts of issues about which a trader might
potentially mislead, and also having the Annex of always unfair prac-
tices. The difference here is that we see a shift to even greater specific-
ity, focussed on development of the circular economy: moving beyond
referring generally to statements or information about the “main char-
acteristics of the product, such as its availability, benefits, risks, exe-
cution, composition” (misleading action test), moving beyond general
references to “material” information (misleading omissions), and be-
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yond the generally applicable depictions of always misleading practic-
es (Annex). The significant number of circular-nuanced additions to
the Annex are perhaps especially significant in assisting compliance
and enforcement. Most of these are relatively specific and violations
should be fairly easy to spot; and certainty and clear goal posts are
provided by the fact that there is no need in these cases to apply the
general test-no need to ask, e.g., whether the practice would ‘mislead’
or cause the ‘average consumer’ to take a different ‘transactional de-
cision’ (all matters about which there is often significant scope for
debate). Environmental claims (as with other things) on the Annex
are unfair, full stop.

This approach is part of a broader trend in EU consumer law, such
as in relation to dealing with so-called dark practices. The approach,
soon to be seen reflected in the Digital Fairness Act, is to look for
much greater specificity: to continue for sure to rely on broad general
clauses such as under the UCPD and the General Data Protection
Regulation (GDPR) (2016/679), but to assist compliance and enforce-
ment by much more specification of examples of types of misleading,
aggressive and manipulative online practices that may lead to bad eco-
nomic decisions or decisions relating to privacy and data (European
Commission (b), 2026).

The UCPD regime will often be of most significance in relation
to pre-contractual claims. However as noted above, it does also apply
to claims (including environmental) at later stages such as during the
performance, and enforcement of any contract the parties may enter.
As such it would be applicable, e.g., to environmental claims made
about digital updates or repair or replacement of physical or digital
items.

We now turn to rules applicable solely to the pre-contractual stage.

3. Pre-contractual Disclosure

The Consumer Rights Directive (CRD) (2011/83/EU) has long
since, inter alia, required that prior to conclusion of a distance (online
usually) or off-premises (e.g. concluded at home, a hotel etc) con-
tract, and even in on-premises contract where appropriate, consumers
should be provided with information on key issues such as the main
characteristics of the goods or services; the price and other charges;
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the identity and address of the trader; arrangements for payment,
delivery and performance; and procedures for dispute resolution etc
(Arts. 5 and 6).

In addition to the above amendments to the UCPD, the GTD
amends the CRD, adding a number of new disclosure requirements to
aid consumers to make better informed precontractual choices specif-
ically on environmental matters: so as with the UCPD amendments,
nuancing the regime to the needs of the circular economy.

Here are some key examples (see generally Keirsbilck 2024; Ma-
cLennan, De Catelle 2025).

First, there is the requirement to provide a prominent notice (in
harmonised form, specified in Art. 22(a)) a reminder of the existence
of the legal guarantee of conformity for goods, owed by the seller to
the consumer, and its main elements, including its minimum duration
of two years as provided in the Sale of Consumer Goods Directive
(SCGD) (2019/771/EU), in a prominent manner (e.g. GTD Art. 2(2)
(a), CRD Art. 5(1)(e)). This promotes circularity in cases where the
goods are defective at the time of sale, seeking to remind consumers
that they have legal remedies for this, against the seller, including the
repair remedy (see SCGD, Art. 13(2)); the repair remedy often being
viewed as being more environmentally friendly than remedies such as
replacement and rescission, as the goods remain in use and are not
discarded.

Second, there are similar provisions requiring that where the pro-
ducer offers the consumer a commercial guarantee of durability at no
additional cost, covering the entire good and with a duration of more
than two years and makes that information available to the seller, then
the seller must indicate to the consumer prominently and again in the
form specified by Art. 22(a), that this commercial guarantee exists
(e.g. GTD Art. 2(2)(b), CRD Art. 5(1) (ea-ed)) (“‘durability’ means
the ability of the goods to maintain their required functions and per-
formance through normal use”: GTD Art. 2(13), CRD Art. 2(14)(b),
SCGD Art. 2(13)).

This is about highlighting to consumers the existence of the com-
mercial guarantee of durability from the producer which may involve
(environmentally friendly) repair commitments, and which may ex-
ist for longer than the 2-year minimum limitation period for claims
against the seller under the SCGD.

Third, the prior rule (CRD Art. 6(1)(g)) requiring provision of
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information on arrangements for payment, delivery and performance
is replaced by one requiring information on ‘the arrangements for
payment, delivery, including environmentally friendly delivery options
where available, performance, the time by which the trader under-
takes to deliver the goods or to perform the services and, where ap-
plicable, the trader’s complaint handling policy’ (GTD Art. 2(3)(a),
CRD Art. 6(1)(g)). The clear aim here is to make for informed con-
sumer choices as to how goods will be delivered, helping consumers
to choose, if they wish, means of delivery that are the most environ-
mentally friendly.

Fourth, a new requirement is added, for the seller to provide in-
formation to the consumer, where applicable, on the ‘repairability
score’ for the goods; or where this is not applicable and provided that
the producer makes the information available to the seller, for the
seller to provide the consumer with information about the availability
and estimated cost of, and procedure for ordering, spare parts that
are necessary to keep the goods in conformity, about the availabili-
ty of repair and maintenance instructions and about repair restric-
tions (GTD, Art. 2(3)(d), CRD, Art. 6(1)(u)-(v)) (“‘repairability score’
means a score expressing the capacity of a good to be repaired, based on
harmonised requirements established at Union level” (GTD Art. 2(1),
CRD Art. 2(14(d))).

Here then the focus is on aiding informed consumer decision-mak-
ing on repairability (as indicated already this often being the most en-
vironmentally friendly option); and how to maintain the goods so as
to avoid the need for repair in the first place.

Overall, then, the CRD has been amended to improve the pros-
pect of informed pre-contractual consumer decision making in rela-
tion to the durability and repairability of goods, and environmentally
friendly delivery.

4. Substantive Durability and Repair Rights; European Repair Infor-
mation Form; European Online Repair Platform

We now turn to substantive durability and repair rights intro-
duced by the Right to Repair Directive (RRD) (2024/1799/EU). This
amends the obligations and remedies (to encourage repair and recy-
cling) in the seller-consumer contract as laid down in the SCGD; in-
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troduces a new set of repair obligations on manufacturers; and makes
provision for European Repair Information forms, and a European
Online Repair platform (see generally Pouikli et al. 2026).

Durability and Repair obligations owed by the seller under the con-
tractual conformity standard

The SCGD, inter alia, provides non-excludable conformity stan-
dards in consumer contracts for the sale of goods (Arts. 3, 5, 7 and
21). Art. 7(1) originally provided that the goods shall:

“(a) be fit for the purposes for which goods of the same type would
normally be used, taking into account, where applicable, any existing
Union and national law, technical standards or, in the absence of such
technical standards, applicable sector-specific industry codes of conduct;
(b) where applicable, be of the quality and correspond to the descrip-
tion of a sample or model that the seller made available to the consum-
er before the conclusion of the contract;

(c) where applicable, be delivered along with such accessories, includ-
ing packaging, installation instructions or other instructions, as the
consumer may reasonably expect to receive; and

(d) be of the quantity and possess the qualities and other features, in-
cluding in relation to durability, functionality, compatibility and secu-
rity normal for goods of the same type and which the consumer may
reasonably expect given the nature of the goods and taking into ac-
count any public statement made by or on bebalf of the seller, or other
persons in previous links of the chain of transactions, including the
producer, particularly in advertising or on labelling”.

In this form, one could conceivably read into the open textured
references to “quality” and “fitness for purpose” the idea that goods
should not be damaging to the environment. In addition, the para d)
reference to ‘durability’ may be said to go to environmental friendli-
ness, in that the longer a product lasts (without needing to be discard-
ed) the more it can be said to be environmentally friendly.

The RRD inserts the word “repairability”, with para d) now read-
ing that the goods should “be of the quantity and possess the qualities
and other features, including in relation to durability, repairability, func-
tionality, compatibility and security etc....” (RRD Art. 16). This adds a
further circular economy emphasis, with repairability building on du-
rability as an environmentally friendly requirement: it is one thing for
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the goods to be durable, but it is even more environmentally friendly
if when they are insufficiently durable or are defective in whatever
manner, they are repairable and therefore need not be discarded.

Repair Remedies against the Seller

The RRD then builds further on this repairability theme by seek-
ing to encourage repair as a consumer remedial choice.
The remedies scheme is set out in SCGD Art. 13:

“1. In the event of a lack of conformity, the consumer shall be entitled
to have the goods brought into conformity or to receive a proportionate
reduction in the price, or to terminate the contract, under the condi-
tions set out in this Article.

2. In order to have the goods brought into conformity, the consumer
may choose between repair and replacement, unless the remedy chosen
would be impossible or, compared to the other remedy, would impose
costs on the seller that would be disproportionate, taking into account
all circumstances, including:

(a) the value the goods would have if there were no lack of conformity,
(b) the significance of the lack of conformity, and

(c) whether the alternative remedy could be provided without signifi-
cant inconvenience to the consumer.

3. The seller may refuse to bring the goods into conformity if repair
and replacement are impossible or would impose costs on the seller
that would be disproportionate, taking into account all circumstances
including those mentioned in points (a) and (b) of paragraph 2.

4. The consumer shall be entitled to either a proportionate reduction
of the price in accordance with Article 15 or the termination of the
sales contract in accordance with Article 16 in any of the following
cases:

(a) the seller has not completed repair or replacement or, where ap-
plicable, has not completed repair or replacement in accordance with
Article 14(2) and (3), or the seller has refused to bring the goods into
conformity in accordance with paragraph 3 of this Article;

(b) a lack of conformity appears despite the seller having attempted to
bring the goods into conformity;

(c) the lack of conformity is of such a serious nature as to justify an
immediate price reduction or termination of the sales contract; or

(d) the seller has declared, or it is clear from the circumstances, that
the seller will not bring the goods into conformity within a reasonable
time, or without significant inconvenience for the consumer.

5. The consumer shall not be entitled to terminate the contract if the
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lack of conformity is only minor. The burden of proof with regard to
whether the lack of conformity is minor shall be on the seller.

6. The consumer shall have the right to withhold payment of any out-
standing part of the price or a part thereof until the seller has fulfilled
the seller’s obligations under this Directive. Member States may deter-
mine the conditions and modalities for the consumer to exercise the
right to withhold the payment.

7. Member States may regulate whether and to what extent a contri-
bution of the consumer to the lack of conformity affects the consumer’s
right to remedies.”

We see then that, impossibility and disproportionality aside, the
consumer has a free choice between repair and replacement at the
first tier of remedies. The RRD seeks to encourage consumers to
choose repair by providing that the minimum 2-year limitation pe-
riod for claims will be extended by 1 year if the consumer chooses
repair (RRD Art. 16(2)(a), SCGD, Art. 10(2)(a)); and that the seller
should inform the consumer of the right to choose between repair
and replacement and the extension of the limitation period if repair is
chosen (RRD Art. 16(3), SCGD Art. 13(2)(a)). (Another option is for
member states not to use the minimum 2-year limitation period plus
the extension in cases where repair is chosen; but simply to have a
general limitation period of at least 3 years at least for the repair rem-
edy-RRD, Art. 16 (b) and (c), SCGD Arts. 10(3) and (5)(a)).

Clearly the general idea of these rules is that repair is preferable as
it keeps the product in use, in contrast to replacement which may re-
sult in the seller discarding the defective product. However, one thing
which is not clear about the rule on extending what would otherwise
be a 2-year limitation period, is whether this extension covers cases in
which on the facts in question, 7zore than 2 years have already elapsed,
e.g. 2 years and 2 months. In a case such as this, is the limitation pe-
riod extended to 3 years, so that the consumer’s claim (for repair) is
covered when they would otherwise have been out of time? Alter-
natively, must the dispute triggering the extension of the limitation
period have taken place within the 2-year limitation period, with the
extension only being applicable to future defects which emerge after
the 2-year period has elapsed? This issue requires further research.

Finally, the RRD aims to encourage repair by amending Art. 14(1)
SCGD, which requires that repairs or replacements shall be carried
out:
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“(a) free of charge;

(b) within a reasonable period of time from the moment the seller has
been informed by the consumer about the lack of conformity; and

(c) without any significant inconvenience to the consumer, taking into
account the nature of the goods and the purpose for which the consum-
er required the goods”.

The RRD adds to this, providing that:

“During repair, depending on the specificities of the relevant category
of goods, in particular of the need of the consumer to have such goods
permanently available, the seller may provide the consumer free of
charge with a replacement good, including a refurbished good, on loan.
The seller may provide, at the explicit request of the consumer, a re-
furbished good to fulfil his obligation to replace the good.” (RRD Art.
16(4), SCGD Art. 14(1)).

The idea, then, is to further encourage repair by including the pos-
sibility of the consumer receiving replacement goods during a repair,
and to yet further foster environmental friendliness by encouraging
recycling through the use of refurbished goods as temporary replace-
ments during repair. Of course, the limitation here is that while the
consumer can request such temporary replacement, there is no obli-
gation on the seller to provide them.

Manufacturer Repairs

RRD Art. 5 introduces certain repair obligations on manufactur-
ers. It is provided that:

“1. Member States shall ensure that upon the consumer’s request, the
manufacturer shall repair goods for which, and to the extent that, re-
pairability requirements are provided for by Union legal acts listed in
Annex II. The manufacturer shall not be obliged to repair such goods
where repair is impossible. The manufacturer may sub-contract repair
in order to fulfil its obligation to repair.

2. The repair pursuant to paragraph 1 shall be carried out subject to the
following conditions:

(a) it shall be carried out either free of charge or for a reasonable price;
(b) it shall be carried out within a reasonable period of time from
the moment the manufacturer has physical possession of the good, has
received the good or has been given access to the good by the consumer;
(c) the manufacturer may provide the consumer with the loan of a
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replacement good free of charge or for a reasonable fee for the duration
of the repair; and

(d) in cases where the repair is impossible, the manufacturer may offer
the consumer a refurbished good.

3. Where the manufacturer obliged to repair pursuant to paragraph 1
is established outside the Union, its authorised representative in the
Union shall perform the obligation of the manufacturer. Where the
manufacturer has no authorised representative in the Union, the
importer of the good concerned shall perform the obligation of the
manufacturer. Where there is no importer, the distributor of the good
concerned shall perform the obligation of the manufacturer. The au-
thorised representative, importer and distributor may sub-contract re-
pair in order to fulfil their obligation to repair.

4. Manufacturers that make spare parts and tools available for goods
covered by Union legal acts listed in Annex 11 shall offer these spare
parts and tools at a reasonable price that does not deter repair.

5. Manufacturers, or, where applicable, authorised representatives, im-
porters or distributors who have an obligation to repair pursuant to
this Article shall ensure that consumers can access, via a free access
website, information on the indicative prices that are charged for the
typical repair of goods covered by Union legal acts listed in Annex II.
6. Manufacturers shall not use any contractual clauses, hardware or
software techniques that impede the repair of goods covered by Union
legal acts listed in Annex 11 unless justified by legitimate and objective
factors including the protection of intellectual property rights under
Union and national law. Manufacturers shall, in particular, not im-
pede the use of original or second-hand spare parts, compatible spare
parts and spare parts issued from 3D-printing, by independent repair-
ers when those spare parts are in conformity with requirements under
Union or national law such as requirements on product safety or in
compliance with intellectual property. This paragraph is without prej-
udice to the specific requirements of Union legal acts listed in Annex 11
and without prejudice to Union and national law providing for the
protection of intellectual property rights.

7. Manufacturers shall not refuse to repair goods covered by Union
legal acts listed in Annex Il for the sole reason that a previous repair
has been performed by other repairers or by other persons.

8. Without prejudice to the obligation to repair under this Article, con-
sumers may seek repatr from any repairer of their choice.

9. The Commission shall adopt delegated acts in accordance with Ar-
ticle 20 to amend Annex Il by updating the list of Union legal acts
laying down repairability requirements in the light of regulatory de-
velopments. The Commission shall adopt such delegated acts without
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undue delay after publication of the respective Union legal act, and at
the latest 12 months after such publication”.

RRD Art. 6 aims to help inform consumers as to these manufac-
turer repair obligations, providing that:

“Member States shall ensure that the manufacturer or, where applica-
ble, the authorised representative, importer or distributor make avail-
able free of charge, at least for the entire duration of their obligation to
repatr pursuant to Article 5, information on their repair services in an
easily accessible, clear and comprehensible manner”.

Manufacturers were never previously under any general legal obli-
gations in relation to repair, other than being bound (contractually) to
perform whatever repairs they may have promised under the guaran-
tees that they may choose to provide. Even under this new provision
they are only required to repair where repairability requirements are
provided for by the Union legal acts listed in Annex II (see below).
It may be useful now to support these legal acts in Annex II with
these various provisions in RRD, Arts. 5 and 6 e.g. as to cost, time,
temporary replacements etc. One possible problem may be that the
entitlement to charge a ‘reasonable price’ could encourage some man-
ufacturers to charge for repairs that they would previously have pro-
vided for free under their guarantees. This will need to be monitored
by future research.

European Repair Information Form

RRD Art. 4(1) provides that repairers may provide consumers
with the European Repair Information Form (ERIF) set out in An-
nex I (see below), which should be provided on a durable medium
and within a reasonable period of time after the request and before
the consumer is bound by a contract for the provision of repair ser-
vices (see Annex 1 below). This is to be provided free (Art. 4(2)),
but “where a diagnostic service, including a physical or remote ex-
amination is needed to identify the nature of the defect, the type of
repair and to estimate the price of repair, the repairer may request the
consumer to pay the necessary costs of this service. ... [and] the repair-
er shall inform the consumer about the costs of the diagnostic service”

(Art. 4(3)).
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Under Art. 4 the ERIF must specify the following repair condi-
tions in a clear and comprehensible manner:

“(a) the identity of the repairer;

(b) the geographical address at which the repairer is established as well
as the repairer’s telephone number and email address and, if available,
other means of online communication which enable the consumer to
contact, and communicate with, the repairer in a quick, efficient and
accessible manner;

(c) the good to be repaired;

(d) the nature of the defect and the type of repair suggested,

(e) the price or, if the price cannot reasonably be calculated in advance,
the manner in which the price is to be calculated and the maxinum
price for the repair;

(P the time needed to complete the repair;

(g) the availability of temporary replacement goods during the time of
repair and the costs of temporary replacement, if any, for the consumer;
(h) the place where the consumer hands over the good for repair;

(1) where applicable, the availability of ancillary services, such as re-
moval, installation and transportation, offered by the repairer, and the
detailed costs of those services, if any, for the consumer;

() the period of validity of the European Repair Information Form,
(k) where applicable, additional information”.

Art. 4(5) provides that the repairer must not change the condi-
tions of repair specified in the ERIF for 30 calendar days from when
the form was provided to the consumer. The repairer and the con-
sumer can agree a longer period of validity for the ERIF. Where the
consumer accepts, within the period of validity, the conditions set out
in the ERIF the repairer must perform the repair service under those
conditions.

Art. 4(6) links the ERIF with the CRD, by providing that where the
repairer has supplied a complete and accurate ERIF to the consumer,
this fulfils the various CRD information requirements in relation to:

- the main features of the repair service (CRD Arts. 5(1)(a) and
6(1)(a));

- the repairer’s identity and contact information (CRD Art. 5(1)(b)
and Art. (6)(1)(b) and (¢));

- the price (CRD Arts. 5(1)(c) and 6(1)(e)); and

- the arrangements for the performance and the time to perform
the repair service (CRD Arts. 5(1)(d) and 6(1)(g)).
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These various ERIF requirements provide a useful support for
whatever repairs are being carried out, whether by the manufacturer
under the provisions discussed above, or by the seller in the form of
remedies for breach of the conformity standard under the SCGD also
discussed above: a way of improving the take up and efficiency of the
repair process.

European Online Repair Platform

Further support will be provided by the provision in RRD Art. 7(1)
for establishment of a European online platform for repair (“Europe-
an online platform” — EOP), enabling consumers to source repairers
and, where applicable, sellers of refurbished goods, buyers of defective
goods for refurbishment or community-led repair initiatives. Further,
under Art. 7(1), the EOP must include links to national online repair
platforms which should be set up by member states by 31 July 2027
(Art. 7(3)). Member States may extend the coverage of their national
sections or online platforms to cover, in addition to repairers, also sell-
ers of goods that have been refurbished, and buyers of defective goods
for refurbishment or community-led repair initiatives (Art. 7(4)).

Use of national sections and online platforms in the EOP must
be free of charge for consumers; while registration is voluntary for
repairers, sellers of goods that have been refurbished, and buyers of
defective goods for refurbishment or community-led repair initiatives
(Art. 7(5)).

Art. 7(6) provides that national sections and the national online
platforms shall:

“(a) include search functions regarding goods, location of repair ser-
vices, including a map based function, the cross-border provision of
services, repair conditions, including the time needed to complete the
repair, the availability of temporary replacement goods and the place
where the consumer hands over the goods for repair, availability and
conditions of ancillary services, including removal, installation and
transportation, offered by repairers, and applicable European or na-
tional repair quality standards;

(b) where applicable, include a search function to find sellers of goods
that have been subject to refurbishment, purchasers of defective goods
for refurbishment or community-led repair initiatives;

(c) enable consumers to request the European Repair Information
Form from repairers offering it;
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(d) allow for regular updates of contact information and services by repairers;
(e) allow repairers to indicate their adherence to applicable Union or
national quality standards;

(f) enable accessibility through national websites connected to the Sin-
gle Digital Gateway established by Regulation (EU) 2018/1724 of the
European Parliament and of the Council;

(g) ensure accessibility for persons with disabilities; and

(h) provide contact forms for users to report technical issues related to
the functioning of the European online platform as well as inaccuracies
concerning the information provided by repairers, and, where applica-
ble, by the sellers of goods that have been subject to refurbishment,
purchasers of defective goods for refurbishment or community-led re-
pair initiatives.”

The EOP will enable collection of non-personal data on the func-
tioning of the national sections (Art. 7(7)); while Member States and
the Commission should take appropriate steps to inform consumers,
relevant economic operators and sellers about the availability of the
EOP (Art. 7(7)).

As with the ERIF, the EOP is aimed at improving the take up
and efficiency of repair, whether to be carried out by sellers or man-
ufacturers; as well as further contributing to the circular economy by
putting consumers in touch with sellers of refurbished goods or those
who may wish to buy defective goods to refurbish them.

5. Summing Up

This paper has discussed how the EU has made various amend-
ments of pre-existing unfair commercial practices and pre-contractual
disclosure law, to prevent businesses misleading consumers, and to
aid informed consumer decision making, in relation to environmen-
tal matters such as durability, reparability or recyclability. It has also
discussed how the EU has reformed sales law to encourage repair and
recycling; added manufacturer repair obligations; and introduced the
ERIF and EOP to help facilitate repairs and recycling. Some ques-
tions have been raised, e.g. as to the degree of prominence required
under some of the unfair practices rules, and as to the correct in-
terpretation of the repair-oriented remedies regime in sales law; and
further research is needed on these issues and more broadly as to the
operation of the new regime as we go forward.
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ANNEX 1 oF RiGHT TO REPAIR DIRECTIVE
EUrOPEAN REPAIR INFORMATION FORM

PaArT I
IDENTITY AND CONTACT DETAILS OF THE REPATRER
PROVIDING THE REPAIR SERVICE

Repairer [Identity]
Address [Geographical address to be used by

the consumer]

Telephone number

Email address

If provided by the repairer, other
means of online communication,
which enable the consumer to
contact, and communicate with, the
repairer quickly and efficiently
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Part 11

INFORMATION ON THE REPAIR SERVICE

Good to be repaired

[Identification of the good]

Nature of the defect

[Description of the defect]

Type of repair suggested

[What kind of measures will be taken to repair

the defect]

Price for repair or, if it
cannot be calculated, the
applicable calculation
method and maximum
price of repair

[This means the total amount or, if not possible,
the calculation method and the ceiling for the
repair service, in EUR/national currency]

Time to complete repair

[Time by which the repairer undertakes to
perform the service in days]

Availability of temporary
replacement goods

[A temporary replacement good means that the
consumer will receive an equivalent good for
use during the time of repair, the repairer has to
indicate ‘Yes’ or ‘No’]

If yes, indicate the
corresponding costs, if
any:

[In EUR/national currency]

Place to hand over the
goods

[The place where the consumer hands over the
goods for repair]

If applicable, the
availability of ancillary
services

[Indicate if and to which extent ancillary services
such as removal, installation and transportation
are offered, or ‘None’ if no ancillary service is
offered for the repair concerned]

If yes, indicate the
corresponding costs, if
any:

[In EUR/national currency, per service offered]

The period of validity
of the European Repair
Information Form

[Period of validity of at least 30 days]

If applicable, additional
information

Indications between square brackets provide explanations for the
repairer and must be replaced with the corresponding information.
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ANNEX II oF RiguT TO REPAIR DIRECTIVE
ANNEX 11

List or UN1ON LEGAL AcTs LAYING DowN
REPAIRABILITY REQUIREMENTS

1. For household washing machines and household washer-dryers,
Commission Regulation (EU) 2019/2023

2. Forhousehold dishwashers, Commission Regulation (EU) 2019/2022

3. For refrigerating appliances, Commission Regulation (EU) 2019/2019

4. For electronic displays, Commission Regulation (EU) 2019/2021

5. For welding equipment, Commission Regulation (EU) 2019/1784

6. For vacuum cleaners, Commission Regulation (EU) No 666/2013

7. For servers and data storage products, Commission Regulation (EU)
2019/424

8. For mobile phones, cordless phones and slate tablets, Commission
Regulation (EU) 2023/1670

9. For household tumble dryers, Commission Regulation (EU)
2023/2533

10. For goods incorporating light means of transport batteries, Regula-
tion (EU) 2023/1542 of the European Parliament and of the Council
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1. Introduction

This paper examines the policy changes in consumer protection
for online sales, from linear transactions to the emerging circular
economy agenda. It briefly outlines the development of consumer
rights from the traditional purchase of goods and services towards a
wider model concerned with online markets, cross-border purchas-
ing, reliable sustainability information, product durability and repair.
The coverage is deliberately succinct on historical background and
gives greater weight to the emerging direction of European consumer
law policy. The legal position is correct as of 9 October 2026.

We will also examine the direction of travel from a UK point of
view with respect to cross-border sales with the EU. Post-Brexit di-
vergence may affect consumer sales in the circular economy. New EU
measures no longer automatically become law in Great Britain; adopt-
ing equivalent rules generally requires domestic legislation. Existing
UK legislation derived from earlier EU measures remains relevant,
subject to subsequent amendment or repeal (European Union (With-
drawal) Act 2018, sections 1-2, as amended). However, EU rules may
still affect UK businesses selling to EU consumers, depending on the
applicable law and activity concerned. (Note that although Northern
Ireland is within the UK, it requires separate consideration under the
relevant post-Brexit arrangements.)

2. The direction of travel: from transaction protection to lifecycle pro-
tection

Consumer law is no longer concerned only with whether a sin-
gle transaction went wrong. Of course goods must still meet statuto-
ry standards, services must be performed with reasonable care and
skill, and traders must give basic information before the consumer is
bound. However the newer circular economy trajectory is wider. It
asks, with respect to these circular economy issues, whether the con-
sumer had reliable information before purchase; whether the online
market design distorted choice; whether cross-border charges were
clear; whether environmental claims were specific and verifiable; and
whether goods can be maintained, updated and repaired rather than

discarded.



New Consumer Rights in the Circular Econonry 111

This movement can be described as a shift from transactional
protection to lifecycle protection. Transactional protection address-
es identity of the trader, price, delivery, conformity and cancellation.
Lifecycle protection adds durability, repairability, software support,
spare parts, sustainability labels and the after-sales repair market.
The policy assumption is that individual consumers cannot inspect
complex goods or verify sustainability claims for themselves. The law
therefore increasingly places information and conduct obligations on
professional traders, producers and repairers.

The regimes show a policy progression: consumers are protected
as contracting parties, online purchasers, cross-border purchasers and

participants in markets that are expected to become more circular.

1979, principally for sales
outside the CRA consumer-
contract regime, with some
provisions still applying to
consumer sales

Stage in Main provision or measure | Consumer-rights function
development
Traditional sale | Consumer Rights Act 2015 | Mandatory standards
and supply (UK); Sale of Goods Act for goods, services and

qualifying digital content;
remedies for failure to meet
the relevant standards.

Pre-contract
and distance
contracting

Consumer Contracts
Regulations 2013 (UK); EU
Consumer Rights Directive
2011/83/EU

Information before the
contract, cancellation
rights for many distance
and off-premises contracts,
and clearer allocation

of delivery and payment
responsibilities.

Fair marketing
and unfair
practices

Digital Markets, Competition
and Consumers Act 2024,
Part 4, Chapter 1 (previously
the Consumer Protection
from Unfair Trading
Regulations 2008); EU
Directive 2005/29/EC

Control of misleading
actions, misleading
omissions, aggressive
practices and blacklisted
practices.
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Stage in
development

Main provision or measure

Consumer-rights function

Post-Brexit
cross-border

UK-EU customs, VAT and

excise rules after the end of

Consumers in Great Britain
buying from overseas

purchases the Brexit transition period | retailers may face import
VAT, customs duty, carrier
charges and separate
tax-refund procedures;
Northern Ireland has
different arrangements.

Sustainable EU Circular Economy Moves consumer law

consumption Action Plan; Ecodesign towards durability,

and product for Sustainable Products repairability, green-claims

lifecycle Regulation; Directive (EU) | control and keeping

2024/825; Directive (EU)

products and materials in

2024/1799

use for longer.

3. The UK baseline: goods, services and digital content
3.1. Consumer Rights Act 2015: goods

The Consumer Rights Act 2015 is the main UK statute for con-
sumer contracts for goods, digital content and services (Part 1, Chap-
ters 2-4). It consolidated previous UK statutes (which in turn had ad-
opted a number of EU Directives), and implemented elements of the
Consumer Rights Directive (Directive 2011/83/EU). For goods, the
core terms require satisfactory quality, fitness for a particular purpose
made known to the trader, subject to the statutory reliance conditions,
and conformity with description. These are statutory terms which the
trader cannot exclude by drafting contrary standard terms (Consumer
Rights Act 2015, sections 9-11 and 31).

The short-term right to reject, repair or replacement, price reduc-
tion and final right to reject give the consumer a structured set of
remedies, subject to their statutory conditions. And this remains the
foundation of consumer protection for the sale of goods. Durability is
already an aspect of satisfactory quality under section 9(3)(e). How-
ever, the remedies mainly trigger after non-conformity. They do not in
themselves provide comparable pre-contract information about dura-
bility, reparability or environmental performance. That information
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gap helps explain why the newer EU green-transition measures con-
centrate on pre-contract information and market conduct (Consumer
Rights Act 2015, sections 9 and 19-24).

3.2. Consumer Rights Act 2015: services and digital content

For services, the Consumer Rights Act 2015 requires reasonable
care and skill; the core goods conformity obligations generally do not
depend on proof that the trader was negligent. Where the services
contract does not fix the price or time for performance, the Act sup-
plies reasonableness standards (sections 9-11, 49 and 51-52). Digi-
tal content is defined as data produced and supplied in digital form.
Within Chapter 3, which principally covers paid digital content and
qualifying bundled digital content, it must be of satisfactory quali-
ty, fit for a particular purpose and as described (sections 2(9) and
33-36). This was a significant development because products increas-
ingly involve software, streamed content or embedded digital func-
tions. Cloud-based transactions may involve digital content, services,
or both; a trader that merely provides the connection through which
digital content reaches the consumer is not, for that reason alone,
deemed to be the content supplier (section 33(4)).

The digital-content provisions anticipate later sustainability prob-
lems. A connected product may be physically sound but become much
less useful if software updates stop, if an update reduces performance,
or if functions are locked behind incompatible systems. Modern con-
sumer protection therefore has to consider both physical durability
and digital continuity over the reasonable lifespan of the product.

3.3. Why the baseline is not enough

This existing baseline remains essential, but it has limits. It is
mostly organised around the contract and the trader who supplied
the goods, services or digital content. A consumer may still struggle
to know before purchase whether a product will last, whether spare
parts will be available, whether independent repair is practically pos-
sible, or whether a sustainability claim is meaningful. This is where
the emerging circular economy developments take over, in order to
regulate these pre-contract and post-contract matters more directly.
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4. Information, cancellation and online purchasing

4.1. Consumer Contracts Regulations 2013 and EU Consumer
Rights Directive 2011/83/EU

The UK Consumer Contracts Regulations 2013 implement the
Consumer Rights Directive’s model of protection through informed
choice. For the distance and off-premises contracts which are cov-
ered, traders must supply prescribed information before the con-
sumer is bound. This includes the trader’s identity, the main char-
acteristics of the goods, services or digital content, the total price or
calculation method, additional delivery costs, payment and delivery
arrangements, cancellation rights where applicable and, where appli-
cable, the trader’s complaint handling policy (Consumer Contracts
(Information, Cancellation and Additional Charges) Regulations
2013, regulations 10 and 13 and Schedule 2).

A consumer who buys at a distance often cannot inspect goods as
in a shop. The right to cancel many distance contracts normally ends
14 days after delivery of the goods; for services and digital content
not supplied on a tangible medium, the normal period ends 14 days
after the contract is entered into. Exclusions and conditions apply,
and failure to provide cancellation information can extend the period.
The consumer may be liable for diminished value caused by handling
beyond what is necessary to establish the goods’ nature, characteris-
tics and functioning (“use”), but not if the trader omitted the required
cancellation information (Consumer Contracts Regulations 2013, reg-
ulations 28-31 and 34(9)-(12)).

4.2. The architecture of online choice

Online contracting makes information duties more important but
also more difficult. Information may be technically present but prac-
tically hidden, scattered through hyperlinks, or displaced by advertis-
ing and interface design. A right to information is of limited value if
the consumer cannot see it at the decision point. The new Directive
(EU) 2024/825 tries to address this by requiring harmonised notices
and labels for certain guarantee information, and by requiring specific
information on durability, reparability and software updates in appro-
priate cases.
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5. Cross-border purchasing between the EU and the UK after Brexit:
divergence

5.1. Post-Brexit customs taxes

Cross-border purchasing shows that consumer protection is not
only about contract terms. Since the end of the Brexit transition pe-
riod, goods sent from the EU to Great Britain have been subject to
import formalities. (Note that Northern Ireland has different arrange-
ments.) Customs duty, VAT and excise duty are distinct charges (Mar-
shall 2018). Goods satisfying the relevant rules of origin can qualify
for zero tariffs under the UK-EU Trade and Cooperation Agreement;
ordering goods from an EU retailer does not by itself establish their
origin (HM Revenue & Customs 2021).

For purchases sent to Great Britain, non-excise consignments
worth £135 or less currently benefit from customs-duty relief, but this
does not mean they are VAT-free. VAT is normally collected at pur-
chase by the seller for these consignments; for goods above £135 it is
generally collected by the delivery company from the buyer. Customs
duty above that threshold depends on the goods and their origin. Ex-
cise goods have separate rules. Carriers may also charge administration
fees; these are distinct from taxes (HM Revenue & Customs, current
website; Marshall 2018). The Government’s July 2026 consultation
response announced removal of the low-value customs-duty relief and
new arrangements by October 2028 at the latest. This is an announced
reform, rather than the rule currently applying (HM Treasury 2026).

An apparently cheaper foreign online purchase may therefore cost
more once applicable taxes, duties and carrier charges are included.
Returns may also involve a separate tax-refund process. Official guid-
ance directs consumers returning goods to claim VAT or customs-du-
ty refunds using the appropriate form (HM Revenue & Customs, cur-
rent website.). The Institute for Government highlights the practical
difficulty of these procedures for consumers (Marshall 2018). These
additional costs and procedures are highly likely to create friction in
cross-border trade.

5.2. Consumer-rights significance

These issues are relevant to the evolution of consumer law be-



116 MARTIN MORGAN-TAYLOR

cause cross-border online purchasing can make the consumer’s total
cost and practical remedy position less obvious. The trader’s head-
line price may not be the consumer’s final cost. A consumer returning
defective goods across a customs border may face additional proce-
dures. Modern consumer protection therefore has to consider online
information, customs charges, delivery intermediaries and returns
processes. Differences between the EU and UK regimes may create
confusion and discourage cross-border transactions.

6. Unfair terms, unfair practices and the limits of consent
6.1. Consumer Rights Act 2015: unfair terms

The Consumer Rights Act 2015 controls unfair terms in consum-
er contracts and consumer notices. A term is unfair if, contrary to
the requirement of good faith, it causes a significant imbalance in the
parties’ rights and obligations to the consumer’s detriment. An unfair
term or notice is not binding on the consumer (section 62). Fairness
is distinct from whether the consumer agreed to the contract: a sig-
nature or click does not itself make every term fair or binding. The
law therefore controls the enforceability of terms even where a con-
tract has been validly agreed. This is relevant to online sales, including
terms presented through hyperlinks, where the Act’s existing fairness
and transparency requirements apply (Consumer Rights Act 2015,
sections 62, 64 and 68).

6.2. Unfair commercial practices

The Consumer Protection from Unfair Trading Regulations 2008
implemented the EU Unfair Commercial Practices Directive 2005/29/
EC. For practices taking place from 6 April 2025, their main prohi-
bitions were replaced by Part 4, Chapter 1 of the Digital Markets,
Competition and Consumers Act 2024. The Act continues protection
against misleading actions, misleading omissions and aggressive prac-
tices, with a list of practices deemed to be unfair in all circumstances
(sections 225-230 and Schedule 20; SI 2025/272, regulation 2). The
2008 Regulations remain relevant to earlier conduct and saved private
rights of redress (section 252). Separately, Directive (EU) 2024/825
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amends the EU Directive by expressly addressing environmental, so-
cial and circularity characteristics and adding targeted prohibitions.
This makes sustainability claims more explicit within the existing legal
protection of consumer choice (Directive (EU) 2024/825, Article 1
and Annex).

7. Circular economy policy: why consumer law is involved
7.1. EU Circular Econonry Action Plan

The European Commission describes the circular economy as one
in which products and materials are kept in circulation for as long as
possible and waste and resource use are minimised (European Com-
mission, current website.-a). It contrasts that approach with the linear
model of “take, make, use, dispose”. The Commission links the tran-
sition to reduced pressure on natural resources, biodiversity, climate
neutrality and economic resilience (European Commission, current
website.-a).

The 2020 Circular Economy Action Plan is important because it
addresses the whole life cycle of products, including design, waste
prevention and keeping resources in the EU economy for as long as
possible (COM(2020) 98 final). The Commission’s current overview
identifies the later Directive (EU) 2024/825 as part of that policy
framework, providing better point-of-sale information on durabili-
ty, reparability and legal guarantee rights. It also identifies Directive
(EU) 2024/1799 as the measure establishing the “right to repair” (Eu-
ropean Commission, current website.-a).

7.2. Why information is treated as a circular-economy tool

Consumer law is relevant because markets cannot reward the
manufacturers of durable and repairable goods unless consumers can
identify them. A consumer choosing between two products needs
more than a general claim that one is “green” or “sustainable”. They
need reliable information about the features that matter: expected
durability, the producer’s guarantee (and its terms), whether software
will be supported in the future with updates, whether spare parts are
available, whether repair is restricted, and whether a claimed envi-
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ronmental benefit applies to the whole product or only one minor
aspect.

The new policy is therefore both demand-side and supply-side,
helping both consumers and manufacturers. Product regulation can
require better design from manufacturers. And consumer law can
help direct demand towards products that last longer and are easier
to repair. Directive (EU) 2024/1799 expressly places Directive (EU)
2024/825 in this framework: Regulation (EU) 2024/1781 provides a
framework for setting product-specific ecodesign requirements, Di-
rective (EU) 2024/825 supplies demand-side information at the point
of sale, and the Repair of Goods Directive promotes repair and reuse
in the after-sales phase (Directive (EU) 2024/1799, recital 5; Regula-
tion (EU) 2024/1781, Articles 4-8).

8. Directive (EU) 2024/825: empowering consumers for the green
transition

8.1. Amendments to two existing directives

Directive (EU) 2024/825 is not a complete code for sustainability
or repair (European Commission, current website.-b). It amends two
existing consumer-law measures. First, it amends the Unfair Commer-
cial Practices Directive 2005/29/EC by expanding the matters about
which commercial practices may be misleading and by adding new
blacklisted practices. Secondly, it amends the Consumer Rights Di-
rective 2011/83/EU by adding pre-contract information duties con-
cerning durability guarantees, legal guarantee information, software
updates, reparability and environmentally friendly delivery options.

Directive 2024/825 | Existing measure Main effect
amendment amended
Article 1 Unfair Commercial | Adds environmental, social and
Practices Directive | circularity characteristics to the
2005/29/EC misleading-practices framework
and adds new practices prohibited
in all circumstances.
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Directive 2024/825 | Existing measure Main effect
amendment amended
Article 2 Consumer Rights | Adds pre-contract information
Directive 2011/83/ |duties and harmonised
EU presentation of legal guarantee

and commercial guarantee
information.

Articles 3-6 Directive (EU)

2024/825 itself

Required national implementation
by 27 March 2026 and application
from 27 September 2026;
Commission review is due by 27
September 2031.

The Directive’s recitals explain the purpose clearly. Consumers
should be able to make informed purchasing decisions that contribute
to sustainable consumption. Traders should provide clear, relevant
and reliable information, and EU consumer law should tackle unfair
commercial practices that mislead consumers or prevent them from
making sustainable consumption choices (Directive (EU) 2024/825,
recitals 1-3 and Article 1).

8.2. Misleading actions: environmental, social and circularity char-
acteristics

Article 1 of Directive (EU) 2024/825 amends Article 6(1)(b) of
the Unfair Commercial Practices Directive so that a product’s main
characteristics expressly include environmental and social character-
istics and circularity aspects such as durability, reparability and recy-
clability. A false or deceptive presentation of those matters may be a
misleading action where it causes, or is likely to cause, the average
consumer to take a transactional decision they would not otherwise
have taken (Directive (EU) 2024/825, Article 1(2)(a)).

The legal significance is that durability, reparability and recyclabil-
ity are expressly included in the misleading-practices framework. If
a trader markets a product by reference to those characteristics, the
claim must be legally defensible in the same way as claims about price,
specification or performance.
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8.3. Definitions: environmental claim and generic environmental
claim

Directive (EU) 2024/825 inserts definitions into the Unfair Com-
mercial Practices Directive. An “environmental claim” covers a mes-
sage or representation not mandatory under Union or national law,
in any form and in a commercial communication, stating or implying
that a product, product category, brand or trader has a positive or
zero environmental impact, is less damaging than others, or has im-
proved its impact over time. A “generic environmental claim” is a
written or oral environmental claim, including through audiovisual
media, not included on a sustainability label and whose specification
is not provided in clear and prominent terms on the same medium
(Directive (EU) 2024/825, Article 1(1)(b), inserting Article 2(o)-(p)
into Directive 2005/29/EC).

This distinction is important; EU law is not banning all environ-
mental claims. It is pushing traders away from vague advertising to-
wards specific, checkable claims. A general claim such as “eco-friend-
ly” or “green” is much more legally vulnerable than a concrete
statement explaining the precise environmental feature, its basis and
its limits.

8.4. Annex I blacklist: practices probibited in all circumstances

Some practices remain subject to the ordinary misleading-practic-
es assessment. Others are added to Annex I of the Unfair Commercial
Practices Directive and are prohibited in all circumstances.

For these listed practices, there is no separate need to establish
that the practice caused, or was likely to cause, the average consumer
to take a transactional decision they would not otherwise have tak-
en. The Directive therefore combines flexible standards with specific
prohibitions, providing greater legal certainty about what is permitted
(Directive (EU) 2024/825, Article 1(4) and Annex).
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Practice Provision in Impact for consumers
Directive (EU)
2024/825 / UCPD
as amended
Displaying an New Annex I point |A sustainability label must be
unsupported 2a established by a public authority
sustainability label or based on a qualifying

certification scheme.

Making a generic
environmental
claim without
recognised excellent

New Annex I point
4a

Generic claims require
recognised excellent
environmental performance
relevant to the claim; Article 2(s)

environmental defines the qualifying standards.
performance

Overstating New Annex I point |A trader cannot imply that the
the scope of an 4b whole product or business has a
environmental benefit where it applies only to
benefit one aspect.

Product-level
offsetting claims

New Annex I point
4c

A product cannot be presented
as having a neutral, reduced or
positive environmental impact
in terms of greenhouse gas
emissions based on greenhouse-
gas offsetting.

Presenting legal
requirements as
distinctive features

New Annex I point
10a

A trader cannot present a
requirement imposed by law

on all products in the relevant
category on the Union market as
a distinctive feature of its offer.

Obsolescence and
false repairability
claims

New Annex I points
23d-23j

Prohibits withholding
adverse-update information,
presenting functionality-only
updates as necessary, specified
communications about
durability-limiting features, false
durability or reparability claims,
premature replacement or
replenishment of consumables,
and withholding or falsifying
information about impairment
from non-original parts or
consumables.
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8.5. Future environmental performance

The Directive also addresses future-looking claims, such as a
promise to become climate neutral by a particular date. Article 6(2)
(d) of the Unfair Commercial Practices Directive addresses claims
lacking clear, objective, publicly available and verifiable commitments
in a detailed and realistic implementation plan. The plan must include
measurable and time-bound targets and other relevant elements, such
as resource allocation, and be regularly verified by an independent
third-party expert whose findings are available to consumers. The
practice is misleading where it causes, or is likely to cause, the average
consumer to take a transactional decision they would not otherwise
have taken (Directive (EU) 2024/825, Article 1(2)(b); recital 4).

The consumer-rights point is that aspirational branding is not the
same as a substantiated transition plan. The Directive does not re-
quire the law to wait until the target date has passed. It asks whether
the claim had an adequate evidential and organisational basis when it
was made.

8.6. Sustainability labels and certification schemes

A sustainability label compresses complex information into a
badge or symbol. The risk is that traders create labels that look offi-
cial but are self-awarded or weakly verified. Directive (EU) 2024/825
therefore prohibits displaying such a label unless it is established by
a public authority or based on a certification scheme. The scheme’s
terms must be publicly available and participation transparent, fair
and non-discriminatory. Requirements must be developed with rele-
vant experts and stakeholders, with procedures for non-compliance
and withdrawal or suspension. Objective monitoring must be carried
out by a competent third party independent of the trader and scheme
owner (Directive (EU) 2024/825, Article 1(1)(b) and Annex, inserting
Article 2(r) and Annex I point 2a into Directive 2005/29/EC).

This does not mean every permitted label proves that a product is
sustainable in every respect. A label may certify only defined criteria.
The value is that labels should be traceable to a public authority or a
genuine certification scheme rather than being invented as marketing
decoration.
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9. Durability, software support and repairability information

9.1. Commercial guarantee of durability and legal guarantee of con-
formity

Directive (EU) 2024/825 amends the Consumer Rights Directive
2011/83/EU to make guarantee information more visible. A commer-
cial guarantee of durability is a producer’s commitment that the good
will maintain the functions and performance required through nor-
mal use during the stated period, with the producer directly liable for
repair or replacement if durability is not maintained. The harmon-
ised label must be used prominently where the producer offers such
a guarantee at no additional cost, covering the entire good and lasting
more than two years, and makes the information available to the trad-
er (Directive (EU) 2024/825, Article 2(1)-(3)).

The Directive also requires a harmonised notice for the legal guar-
antee of conformity. The notice must contain the main elements of
the legal guarantee, including the minimum two-year duration under
Directive (EU) 2019/771 and the possibility that national law gives a
longer period (Directive (EU) 2024/825, Article 2(5), inserting Arti-
cle 22a into Directive 2011/83/EU). The legal function is to prevent
confusion between a statutory legal guarantee and a voluntary com-
mercial guarantee.

9.2. Software updates

For goods with digital elements, digital content and digital ser-
vices, consumers must be told the minimum period, expressed as a
period of time or by reference to a date, for which the producer or
provider provides software updates, where that information is made
available to the trader. For this information duty, software updates
mean free updates, including security updates, necessary to keep the
product in conformity. This does not create one universal update pe-
riod or displace existing conformity or product-specific obligations. It
makes the disclosed support period visible before purchase (Directive
(EU) 2024/825, Article 2(1)-(3); recital 33).

The Unfair Commercial Practices Directive as amended prohibits
withholding information that a software update will negatively affect
the functioning of goods with digital elements or the use of digital
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content or digital services. It also prohibits presenting an update as
necessary when it merely enhances functionality. These provisions ad-
dress the practical reality that a digital product’s value depends on the
software environment in which it operates (Directive (EU) 2024/825,
Annex, inserting Annex I points 23d-23e).

9.3. Reparability score and spare parts information

Where applicable, the trader must provide the “reparability
score” based on harmonised Union requirements before the consum-
er is bound. Where no such score applies, and the producer makes
the information available to the trader, the trader must disclose the
availability, estimated cost and ordering procedure for spare parts
necessary to keep the goods in conformity, the availability of repair
and maintenance instructions, and repair restrictions. The trader is
not required to actively seek this information from the producer. The
objective is an informational one, rather than a universal duty to make
every product repairable (Directive (EU) 2024/825, Article 2(1)-(3);
recital 36).

The practical importance is that repairability becomes a pre-pur-
chase comparison factor. Consumers may be willing to pay more for
a product that can be repaired or updated for longer, but only if that
characteristic is visible at the point of decision. And this in turn should
drive product development towards sustainability.

10. Premature obsolescence and product life

Directive (EU) 2024/825 treats premature obsolescence as both a
consumer and an environmental detriment. The recitals refer to prac-
tices involving deliberately planning or designing a product with a
limited lifespan so that it becomes obsolete or non-functional prema-
turely. Such practices may lead consumers to buy products that last
for less time than expected, while also increasing waste and resource
use (Directive (EU) 2024/825, recital 16), as well as costing the con-
sumer more money.

The new Annex I prohibitions address several mechanisms by
which product life may be shortened or repair discouraged. These
include:



New Consumer Rights in the Circular Econonry 125

Commercial communications concerning goods containing a fea-
ture introduced to limit durability where information about the fea-
ture and effect is available to the trader.

False claims about durability under normal use.

Incorrectly presenting goods as allowing repair.

Inducing the consumer to replace or replenish consumables earli-
er than necessary for technical reasons.

Withholding information about impairment of functionality when
consumables, spare parts or accessories not supplied by the original
producer are used, or falsely claiming that such impairment will occur.

This is a particularly important example of the evolution of con-
sumer rights. The law is not merely asking whether the product failed
and what remedy follows. It is asking whether the trader influenced
the consumer’s choice by concealing design features, exaggerating
durability, discouraging independent repair or pushing unnecessary
replacement.

11. Directive (EU) 2024/1799: repair of goods directive
11.1. Purpose and relationship with other EU measures

Directive (EU) 2024/1799 on common rules promoting the repair
of goods complements the Sale of Goods Directive (EU) 2019/771
and Directive (EU) 2024/825. Regulation (EU) 2024/1781 provides
a framework for setting supply-side requirements for sustainable
product design; Directive (EU) 2024/825 provides demand-side re-
quirements for better information on durability and reparability at
the point of sale. The Repair of Goods Directive then promotes repair
and reuse in the after-sales phase (Directive (EU) 2024/1799, recital
5; Regulation (EU) 2024/1781, Articles 4-8).

11.2. Repair outside the seller’s liability

For defects outside the seller’s liability, the manufacturer must re-
pair at the consumer’s request goods for which, and to the extent that,
repairability requirements exist under the Union legal acts listed in
Annex II, unless repair is impossible. This is not a universal right to
repair every consumer product. Repair must be free or for a reason-



126 MARTIN MORGAN-TAYLOR

able price and completed within a reasonable period after the man-
ufacturer receives or is given access to the goods. Recital 16 explains
that the price may reflect repair costs and a customary margin, but
should not intentionally deter consumers from using the obligation to
repair. Consumers remain free to choose another repairer (Directive
(EU) 2024/1799, Articles 1(2)-(3), 5(1)-(2) and 5(8); recital 16).

For goods covered by the Union legal acts listed in Annex II,
manufacturers must not impede repair through contractual claus-
es or hardware or software techniques unless justified by legitimate
and objective factors, including intellectual property rights. They
must not impede independent repairers’ use of compliant original,
second-hand, compatible or 3D-printed spare parts, or refuse repair
solely because another person previously repaired the goods. Appli-
cable product-specific requirements and intellectual property law re-
main relevant. Therefore unjustified software locks, parts restrictions
or refusal after independent repair could undermine a formal right to
request repair (Directive (EU) 2024/1799, Article 5(6)-(7)).

We can consider a household washing machine to illustrate the
point. The manufacturer cannot refuse repair solely because anoth-
er person previously repaired it. This does not resolve every dispute
about a later fault: Article 5 and the relevant product-specific repair-
ability requirements still govern the obligation. Motor vehicles (which
often have expensive repair bills) are not a listed category in Annex
I1, so this Directive should not be treated as establishing a general
manufacturer duty to repair cars or determining the validity of mo-
tor-vehicle warranty restrictions (Directive (EU) 2024/1799, Article 5
and Annex II, as amended).

11.3. European repair information form and repair platform

The European Repair Information Form standardises repair infor-
mation. Use is voluntary, but a supplied form must contain the pre-
scribed details, including the repairer’s identity, the goods and defect,
suggested repair, price or calculation method and maximum price, re-
pair time, temporary replacement goods and costs, handover arrange-
ments and ancillary services. The form is free, although necessary di-
agnostic services may be charged for if the consumer is informed of
their cost. Conditions must remain unchanged for at least 30 calendar
days; a longer period may be agreed. Acceptance within that period
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binds the repairer to perform the service on those conditions (Direc-
tive (EU) 2024/1799, Article 4 and Annex I).

The Directive provides for a European online platform for repair.
The Commission must develop the common online interface by 31
July 2027; national sections or qualifying national platforms must be
operational by the same date. Consumers will be able to search for
repairers using matters such as location, repair time, temporary re-
placement goods and ancillary services. Use must be free for consum-
ers, while repairer registration is voluntary. The policy idea is to make
repair a practically accessible option (Directive (EU) 2024/1799, Atr-
ticle 7).

11.4. Repair within the seller’s liability period

Directive (EU) 2024/1799 amends Directive (EU) 2019/771 so
that repair under Article 13(2) to bring goods into conformity ex-
tends the seller’s liability period once by 12 months. Member States
may provide longer periods. Those without fixed liability periods,
or providing only a limitation period for remedies, may derogate if
protection in the event of repair is at least equivalent to three years.
Before providing the remedy, the seller must inform the consumer of
the right to choose repair or replacement and of the possible exten-
sion. That choice remains subject to the limits where a remedy is im-
possible or disproportionately costly. Repair and replacement under
this scheme remain free. These changes make repair more attractive
compared with replacement (Directive (EU) 2024/1799, Article 16;
Directive (EU) 2019/771, Articles 10, 13 and 14).

12. What consumers gain, and what they do not gain

Consumer gain Main provision Limits
Clearer Directive (EU) Claims are not banned
sustainability 2024/825, amendments | altogether; specific,
claims to UCPD 2005/29/EC  |substantiated claims remain

possible.

Fewer Directive (EU) A permitted label may still
unsupported 2024/825, Annex; cover only limited criteria and
labels UCPD Annex I, point 2a | must be read carefully.
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Consumer gain

Main provision

Limits

repairability and
spare parts

More visible Directive (EU) The Directive does not require
guarantee 2024/825, amendments | every producer to offer a long
information to CRD 2011/83/EU commercial guarantee.
Information on | Directive (EU) Disclosure concerns free
software update  |2024/825, amendments | conformity updates, depends
periods to CRD 2011/83/EU on information made available
to the trader, and does not set
one support period for every
product.
Information on | Directive (EU) Information depends on Union

2024/825, Article 2

scores or information made
available by the producer.

A stronger repair
framework

Directive (EU)
2024/1799, Article 5 and
Annex II

The manufacturer repair
obligation is tied to product
categories covered by Union
repairability requirements and
repair need not be provided
where impossible.

Better repair
incentive within
legal guarantee
period

Directive (EU)
2024/1799 amending
Directive (EU) 2019/771

Sales-contract amendments
apply to contracts concluded
on or after 31 July 2026.
National periods and liability
systems may differ.

The 2024 EU measures do not create a single universal right to

sustainable goods. Nor do they guarantee that all goods will last lon-
ger, that all goods will be repairable, or that every green claim will
disappear. Rather their approach is targeted so as to ban defined mis-
leading practices, make certain information visible, encourage com-
parison on durability and repairability, and remove obstacles to repair
for covered goods.

13. EU measures and the UK’s position

Directive (EU) 2024/825 required Member States to adopt and
publish implementing measures by 27 March 2026 and apply them
from 27 September 2026. The Commission must report on its opera-
tion by 27 September 203 1. Directive (EU) 2024/1799 required trans-
position by 31 July 2026 and application from that date; its sales-con-
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tract amendments apply to contracts concluded on or after 31 July
2026. The repair-platform deadline is 31 July 2027. These are the EU
requirements (Directive (EU) 2024/825, Articles 3-4; Directive (EU)
2024/1799, Articles 7, 21-22).

New EU measures do not automatically become law in Great
Britain. A trader based there may nevertheless encounter obligations
under the national laws implementing these measures when directing
activities towards consumers in an EU Member State (Competition
and Markets Authority, 2020, paragraphs 5(7) and 5(10)). The appli-
cable law, the trader’s role and the activity concerned must be consid-
ered. Some traders may choose common standards across markets;
that preference is not itself a legal duty. Northern Ireland requires
separate consideration under the relevant arrangements. Differences
between the regimes may increase compliance costs and influence cir-
cular-economy policy, but these consequences should not be treated
as inevitable.

Closer alignment in relevant consumer-law provisions could re-
duce some differences between the two markets. Whether this occurs,
and which provisions it covers, depends on future domestic legisla-
tion and agreements. This is a possible policy direction, rather than an
established commitment to general consumer-law alignment.

Either way, EU consumer law remains influential. It may set com-
mercial expectations for product information, repairability and en-
vironmental claims. UK traders who ignore that direction may face
practical compliance problems when selling into EU markets and
reputational risk where consumers expect substantiated sustainability
communication.

14. The future direction of consumer rights

The emerging pattern in the EU is coherent. Traditional con-
sumer law protected against defective goods, poor services and un-
fair standard terms. Distance-selling law then recognised that many
modern purchases are made without direct inspection and need clear-
er pre-contract information and cancellation rights. Digital-content
rules recognised that value may lie in software and data rather than
purely physical goods. Post-Brexit import rules show that the real cost
and practical enforceability of rights may depend on cross-border tax
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and delivery arrangements. Circular-economy measures now add the
product lifecycle itself: how long goods last, whether they can be re-
paired, how software support affects use, and whether environmental
claims can be trusted.

Consumer rights are becoming increasingly market-shaping as
well as transaction-correcting. The law still remedies individual harm,
but it also tries to act preventatively by influencing consumer demand
and business behaviour to both avoid harm, and to lead down the
path of sustainability. Directive (EU) 2024/825 does this by regulat-
ing information and marketing at the point of sale. Directive (EU)
2024/1799 does it by making repair more accessible after sale. The
Circular Economy Action Plan provides the policy frame: products
and materials should remain in use for longer, and consumer law is
one mechanism for achieving that shift.

Information duties depend on effective presentation and enforce-
ment. Repair rights depend on product-specific repairability require-
ments, spare parts, reasonable pricing and viable repair markets. Con-
sumers may still choose cheaper short-life products, especially where
budgets are tight. Yet the legal direction is clear: consumer protec-
tion is moving beyond the narrow question “what remedy follows if
this product fails?” towards the wider question “what legal structure
helps consumers choose, use, maintain and repair products more sus-
tainably?”
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EU LIABILITY RULES IN THE DIGITAL
AND CIRCULAR ECONOMY

Francesco Deana”

Summary: 1. Introduction. — 2. The 1985 Product Liability Directive and the
notion of strict liability in a linear economy. — 3. Why did the old regime be-
come inadequate? — 4. The expanded scope of Directive (EU) 2024/2853. —
5. Liable economic operators and circular product lifecycles. — 6. Evidence,
presumptions and open questions. — 7. Conclusion.

1. Introduction

In 1985, the world in which the first harmonised European leg-
islation on product liability was adopted looked very different from
today. Mikhail Gorbachev became General Secretary of the Commu-
nist Party of the Soviet Union. Microsoft released Windows 1.0. The
Nintendo Entertainment System was launched in the United States,
while Super Mario Bros. became one of the symbols of a new mass
culture of video games.

That year, Directive 85/374/EEC (so-called “Product Liability
Directive”, hereinafter: PLD) became one of the building blocks of
what is now EU consumer law. Its basic idea was simple: a person
injured by a defective product should be able to obtain compensation
without having to prove that the producer was at fault. The Directive
introduced a common regime of strict liability intended to ensure a
fair allocation of the risks that reflected the economic and techno-
logical context of its time. Products were mainly tangible goods; pro-
duction and distribution chains were relatively stable; and the mo-
ment at which a product was “put into circulation” could normally be
identified with reasonable certainty (Fairgrieve and Goldberg 2020;
Howells 2005).

This point is important for what follows. Almost four decades lat-
er, those assumptions have become much less convincing. Products
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are no longer only physical objects released once onto the market and
then used until disposal. They are often connected, software-depen-
dent and data-driven. Their safety may depend on software updates,
cybersecurity patches, digital services, machine-learning functions
and interactions with other products. At the same time, the EU tran-
sition towards a circular economy encourages products to last longer
and to be repaired, reused, refurbished, upgraded, remanufactured
and redistributed through secondary markets and digital platforms
(COM(2015) 614 final; COM(2019) 190 final). These changes affect
some of the basic categories on which the PLD was built: product,
producer, defectiveness, causation, placing into circulation and the
temporal limits of liability (Luzak, 2020; Ulfbeck, 2022).

The revision of EU product liability law through Directive (EU)
2024/2853 (hereinafter: RPLD) must therefore be read in this broad-
er context. The RPLD, which Member States must transpose into
state law by 9 December 2026, does not simply update an old legal
instrument, but it responds to a mismatch between a liability regime
designed for a linear industrial economy and a market increasingly
shaped by digitalisation, circular business models and global supply
chains. This is expressly recognised in the recitals to the new Direc-
tive, which refer to new technologies, including artificial intelligence,
circular economy business models and new global supply chains as
sources of inconsistencies and legal uncertainty under the former re-
gime (see Recital no. 3). In this sense, the reform is part of the legal
framework supporting the EU’s digital and green transitions.

The main point of this analysis is that the RPLD adapts prod-
uct liability to products that are no longer static objects, but dynam-
ic and modifiable systems. The Directive expands the material scope
of product liability by including software, digital manufacturing files
and certain related digital services. It also broadens the range of po-
tentially liable economic operators and introduces rules intended to
make claims more effective, especially where technical or scientific
complexity makes it difficult for injured persons to prove defective-
ness and causation.

However, the key question is not only what the new Directive
changes, but why those changes were needed. The Chapter therefore
follows the logic of the reform. Section 2 recalls the main features of
the PLD and explains its connection with a linear model of produc-
tion and consumption. Section 3 examines why that model became
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increasingly inadequate in the digital and circular economy. Section 4
analyses the expanded scope of the RPLD. Section 5 focuses on liable
economic operators and substantial modifications in circular product
lifecycles. Section 6 discusses disclosure, presumptions and remaining
open questions.

2. The 1985 Product Liability Directive and the notion of strict liabili-
ty in a linear economy

The adoption of the PLD responded to two related concerns.
First, different national rules on liability for defective products could
distort competition and fragment the internal market. Secondly, fault-
based liability was seen as insufficient to protect persons injured by
defective products, especially in the context of mass production and
increasingly complex industrial goods. The Directive therefore intro-
duced a common regime of liability without fault, under which the
producer could be held liable where a defective product caused dam-
age, irrespective of negligence (Howells 2005; Whittaker 2005).

The basic idea was simple but important. In order to obtain com-
pensation, the injured person did not have to prove that the producer
had acted negligently, failed to comply with a duty of care, or breached
a contractual obligation. The claimant had to prove three elements:
damage, defectiveness of the product, and a causal link between the
defect and the damage (Fairgrieve, Goldberg 2020). The Directive
was therefore based on strict liability, but not on automatic liability.
The claimant was relieved from proving fault, but still had to prove
that the product was defective and that this defect caused the damage.

Under the 1985 Directive, a product was defined as a movable,
even where incorporated into another movable or into an immov-
able, and including electricity (Article 2 PLD). The central liable
person was the producer: the manufacturer of the finished product,
the producer of a raw material or the manufacturer of a component
part (Article 3(1) PLD). The regime also covered the so-called qua-
si-producer, namely a person who presented themselves as produc-
er by putting their name, trademark or other distinguishing feature
on the product (Article 3(1) PLD). Importers into the European
Economic Community could also be held liable (Article 3(2) PLD).

Suppliers were liable only in a subsidiary way, where the producer
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or importer could not be identified and the supplier failed to inform
the injured person of the relevant identity within a reasonable time
(Article 3(3) PLD).

The key point is that the Directive did not ask whether the pro-
ducer had behaved badly. It asked whether the product was safe
enough. A product was defective when it did not provide the safety
that a person was entitled to expect, taking all circumstances into ac-
count (Article 6(1) PLD). The assessment of defectiveness was mainly
linked to the moment when the product left the producer’s sphere
and entered the market.

The compensable damage was also limited. The Directive covered
death and personal injury, as well as damage to private property (sub-
ject to a threshold of 500 ECU/euro), provided that the property was
ordinarily intended for private use or consumption and was mainly
used by the injured person for that purpose (Article 9 PLD). The
regime was therefore not a general system for compensating all losses
linked to unsafe products, but a more targeted instrument for death,
bodily injury and certain forms of private property damage (Article 9
PLD; CJEU 10.5.2001, C-203/99).

The PLD represented a major step in the development of Eu-
ropean consumer protection and internal market law, while oper-
ating through the broader category of the “injured person” rather
than through the narrower category of the “contracting consumer”.
However, the PLD also contained important defences. The produc-
er could avoid liability, among other cases, by proving that they had
not put the product into circulation, that the defect probably did
not exist when the product was put into circulation or came into
being afterwards, that the product had not been manufactured for
sale or distribution in the course of business, that the defect was due
to compliance with mandatory regulations, or that the state of sci-
entific and technical knowledge at the time did not allow the defect
to be discovered (Article 7(a)-(e) PLD). A component manufacturer
could also avoid liability where the defect was due to the design of
the final product or to the instructions given by its manufacturer
(Article 7(f) PLD).

These rules show the economic model implicitly underlying the
Directive. Although the text did not refer to a “linear economy”, its
structure presupposed a relatively linear product life cycle.
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Producer designs Product enters Product moves Consumer acquires Product is
and manufactures the market through distribution and uses the product discarded

The legally relevant moment was the initial release of the product
onto the market. Later events could matter, but often as reasons to
exclude liability rather than as reasons to create new responsibility.

This point can be illustrated with a simple example. If a defective
household appliance caused injury shortly after being sold, the ques-
tion was whether the appliance already lacked the safety that could
legitimately be expected when it was put into circulation.

This architecture corresponded to the dominant industrial econo-
my of the mid-1980s, as it organised liability around the first placing
of a product into circulation, rather than around the product’s entire
life cycle. The Directive was much less prepared to deal with a prod-
uct whose safety changed later because of a software update, a remote
service, a refurbishment or a substantial modification made by anoth-
er operator.

However, the reform of EU product liability law should not be
seen only as a reaction to new technologies. It also responds to a
broader concern about the effectiveness of the 1985 Directive as a
compensation mechanism (Wuyts 2014; Borghetti 2020). A strict li-
ability regime may formally remove the need to prove fault, but still
offer limited practical protection if the claimant (since the burden of
proving defect, damage and causation remained on them) cannot ac-
cess the evidence needed to prove defectiveness and causation, or if
the relevant economic operator cannot be identified and sued. The
list of potentially liable persons was relatively narrow. Cross-border
enforcement could be difficult, especially where the producer was not
easily identifiable or was not established in the same jurisdiction as the
injured person. The development risk defence and the ten-year long-
stop period also limited the remedial potential of the regime.

Nevertheless, the limits of the 1985 Directive became particularly
visible once the market moved away from the linear model on which
the regime implicitly relied. The central question, then, is whether a
regime organised around a single moment of market entry can still
govern products that continue to evolve, circulate and be modified
throughout their lifecycle.
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3. Why did the old regime become inadequate?

Before turning to the solutions recently introduced by the EU leg-
islator, it is necessary to understand why the assumptions underlying
the 1985 Directive became increasingly inadequate. The main reason
is the combination of the digital and the green transition and the glo-
balization of the supply chain (see COM(2022) 495 final, Proposal for
a directive of the European Parliament and of the Council on liability
for defective products, p. 1 and Recital 3).

In digital markets, product safety may depend on software, data,
updates, cybersecurity and related services supplied after the first
placing on the market. In circular markets, a product may be repaired,
refurbished, upgraded, resold, repurposed or substantially modified
before causing damage. In global value chains, the original manufac-
turer may be established outside the Union, while access to the EU
market is facilitated by importers, fulfilment service providers, dis-
tributors or online platforms. As a consequence, liability cannot be
assessed mainly by reference to the moment when the product is put
into circulation (Luzak 2020; Ulfbeck 2022).

Let us therefore examine each of these three aspects in greater
detail.

The first issue is the changing nature of products. In contempo-
rary markets, many products are no longer separable from the soft-
ware that allows them to function. Software may be embedded in a
tangible object, subsequently integrated into it, supplied remotely, or
accessed through cloud-based infrastructures. Product safety may de-
pend not only on material composition or design, but also on code,
data flows, algorithmic behaviour, software updates and cybersecurity
maintenance. A smart medical device, a connected vehicle, a domes-
tic robot or a smart home appliance may cause damage not because
a physical component breaks, but because a digital component mal-
functions, is not updated, interacts unexpectedly with other products,
or becomes vulnerable to external interference (Fairgrieve, Howells,
Pilgerstorfer 2013; Koch 2020).

Artificial intelligence makes this difficulty even clearer, because Al
systems may learn, adapt or acquire new features after the product has
been placed on the market. Their behaviour may be difficult to predict
in advance and difficult to explain after damage has occurred. A prod-
uct may therefore be safe when first supplied, but become unsafe be-
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cause of later updates, lack of updates, changes in data environments,
machine-learning processes or cybersecurity vulnerabilities. The PLD
was not designed to deal systematically with products whose relevant
safety characteristics evolve over time (Wendehorst 2020).

A second, and for the purposes of this analysis even more import-
ant, challenge came from the transition towards the circular econo-
my. In legal terms, circularity changes the very object around which
product liability law is organised. A product is no longer necessarily
a good that is manufactured, sold, used and discarded. It may instead
be repaired, reused, refurbished, upgraded, remanufactured, resold,
shared or repurposed. It may have several users, several market en-
tries and several technically relevant interventions during its life cycle
(Ulfbeck 2022; Mak, Terryn 2020). This creates a structural challenge
for a regime centred on the first putting into circulation of the prod-
uct. If EU law encourages goods to remain in use for longer and to
re-enter the market after repair, refurbishment or upgrading (see Reg-
ulation (EU) 2024/1781, and Directive (EU) 2024/1799), liability law
must determine who bears the risk when damage occurs after such in-
terventions. What if a repaired or refurbished product causes injury?
Should liability fall on the original manufacturer, the repairer, the re-
furbisher, the reseller or the platform through which the product was
supplied? If the defect results from poor maintenance or an interven-
tion by a third party, can it still be attributed to the original producer?
If a product is modified so extensively that its performance, purpose
or risk profile changes, should it still be treated as the same product?
The PLD did not provide clear answers.

A third challenge concerned global supply chains and plat-
form-based distribution (Busch 2021). Products sold in the Union
may be manufactured outside of it and reach consumers through
importers, authorised representatives, fulfilment service providers,
distributors and online platforms. E-commerce allows consumers to
access non-EU products more easily, while new intermediaries facili-
tate market access without fitting neatly into the old categories of pro-
ducer, importer or supplier. This matters because product liability is
effective only if the injured person can identify and sue a solvent and
reachable defendant. If the manufacturer is established outside the
Union and no clear EU-based operator can be identified, the right to
compensation may become difficult to enforce (Fairgrieve et al. 2024;
Verbruggen, Ulfbeck 2022).
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The combination of the above issues gives rise to a fourth one:
information asymmetry. Relevant evidence may be held by manufac-
turers, software developers, service providers, platform operators or
actors involved later in the product’s life cycle. It may concern source
code, update logs, risk assessments, cybersecurity documentation,
maintenance records or information about prior modifications. With-
out access to such evidence, claimants may be unable to prove defec-
tiveness or causation, even where the product was in fact unsafe (de
Ridder 2023).

Directive (EU) 2024/2853 responds to these issues through a com-
bination of substantive and procedural reforms. As the following sec-
tions will show, it expands the concept of product to include software
and digital manufacturing files (para 4.1); treats certain digital services
as components (para 4.2); adapts the defectiveness test to connected
and learning products (para 4.3); broadens the categories of liable
economic operators and introduces specific rules for substantial mod-
ifications (para 5); alleviates evidentiary burdens through disclosure
obligations and presumptions (para 6).

4. The expanded scope of Directive (EU) 2024/2853

The RPLD responds to the limits of the previous regime by updating
the basic concepts of product liability. It does not abandon the struc-
ture of strict liability inherited from the PLD. Liability still depends
on damage caused by a defective product, and the claimant must still
prove damage, defectiveness and causation. But the Directive changes
the material scope of the regime in important ways. It broadens the
concept of product, clarifies the position of software and digital manu-
facturing files, brings certain related digital services within the liability
framework, expands compensable damage and adapts defectiveness to
connected, evolving and safety-regulated products. These changes mat-
ter not only for digital markets. They also matter for circular markets,
where products are expected to remain in use for longer and to under-
go updates, repairs or other interventions during their lifecycle.

4.1. Product: from movable goods to digital and hybrid products

The starting point is the new definition of “product”. Article 4(1)
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defines it as “all movables, even if integrated into, or inter-connected
with, another movable or an immovable”, and expressly includes elec-
tricity, digital manufacturing files, raw materials and software. There
is continuity with the PLD, which already covered movables and elec-
tricity, but the new text also removes much of the uncertainty con-
cerning intangible and digital elements.

The clearest example is software. Under the former regime, it was
debated whether software could qualify as a product, especially when
it was supplied separately from a tangible carrier. The RPLD resolves
this uncertainty.

At the same time, the Directive draws a limit. Information as such
is not a product. Digital content such as media files, e-books or the
mere source code of software does not trigger product liability simply
because it is information. The point is therefore not to create a general
liability regime for all digital content, but to cover digital elements
that function as products or components and may affect safety.

Digital manufacturing files are also included, and Article 4(2) de-
fines them as digital versions of, or templates for, movables contain-
ing the functional information necessary to produce tangible items by
enabling the automated control of machinery or tools. This is relevant
for 3D printing and other forms of digitally enabled manufacturing.
In these cases, the safety risk may lie not only in the finished physical
object, but also in the file that allows it to be produced.

The Directive also protects certain forms of open and collabora-
tive innovation. Indeed, Article 2(2) excludes free and open-source
software developed or supplied outside the course of a commercial
activity, in order not to discourage research, innovation and non-com-
mercial collaboration. The exclusion is limited. Where open-source
software is supplied commercially, or later integrated by a manufac-
turer into a product placed on the market, liability may still arise under
the Directive. This point is also relevant for circular and sustainable
innovation, since open-source solutions may support repairability, in-
teroperability and collaborative design, but they should not create a
liability gap when incorporated into commercial products.

4.2. Related services and the extension of the component concept

A second important change concerns related services. Article
4(3) defines a related service as a digital service integrated into, or
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interconnected with, a product in such a way that its absence would
prevent the product from performing one or more of its functions.
Article 4(4) then treats related services as possible components of a
product. The reason is clear: in many digital products, safety may de-
pend not only on a physical part or on software, but also on a service
connected to the product.

The point can be seen through simple examples. Traffic data may
be necessary for a navigation system. A health monitoring service may
be connected to product sensors. A temperature control service may
be necessary for a smart fridge. A voice-assistant service may allow
products to be controlled through voice commands. In these cases,
the service is not external to the product in a purely incidental way.
It is functionally integrated into the product and contributes to its
operation. If its absence would prevent the product from performing
one or more functions, and if the service is within the manufacturer’s
control, it may fall within the product liability framework.

The notion of manufacturer’s control is therefore central. Under
Article 4(5), control exists where the manufacturer performs, autho-
rises or consents to the integration, interconnection or supply of a
component, including software updates or upgrades, or where the
manufacturer has the ability to supply those updates or upgrades itself
or through a third party. This concept allows liability to extend be-
yond the first placing on the market. A product may remain within the
manufacturer’s sphere of responsibility if the manufacturer continues
to control the software, updates or digital services on which its safety
depends. However, the extension is not unlimited. Internet access ser-
vices, for example, are not treated as related services, because they are
not part of the product within the manufacturer’s control.

4.3. Damage: psychological health, property and data

The revised Directive also broadens the types of compensable
damage. Article 6(1) covers death and personal injury, expressly in-
cluding medically recognised damage to psychological health. Prop-
erty damage is also covered, but with a different structure from the
1985 regime. The old Directive limited compensation to property or-
dinarily intended for private use or consumption and mainly used by
the injured person for private purposes. Article 6(1)(b) RPLD instead
covers damage to, or destruction of, any property, while excluding the
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defective product itself, a product damaged by a defective component
integrated or interconnected by the manufacturer or within its con-
trol, and property used exclusively for professional purposes. This is
better adapted to mixed-use property, which is increasingly common
in contemporary life.

The most innovative addition is the destruction or corruption of
data not used for professional purposes. A defective product may
delete, corrupt or make inaccessible data stored on a device or in a
connected environment. The Directive therefore recognises that harm
in the digital economy may affect intangible assets even where no tra-
ditional physical damage occurs.

The revised regime is relevant also for circular markets, at least
under a twofold perspective. First, the new rules on property damage
are better suited to goods used in mixed contexts, both private and
professional. This may also matter in circular markets, where used,
repaired, refurbished or resold goods may circulate among different
users and different contexts of use. Second, data-related harms may
also become relevant for digitalised circular products. A connected
product that is repaired, updated, resold or refurbished may contain
data, settings, software or information relating to a previous user. If
a later intervention causes the loss or corruption of non-professional
data, digital damage becomes connected with the extended lifecycle
of the product.

Finally, Article 6(2) further provides that compensation covers all
material losses resulting from the listed types of damage, as well as
non-material losses insofar as they can be compensated under nation-
al law.

4.4. Defectiveness in a connected and evolving product environment

The broader concept of product also requires a broader way of as-
sessing defectiveness. Article 7(1) provides that a product is defective
where it does not provide the safety that a person is entitled to expect
or that is required under Union or national law. This last reference
is important. Mandatory safety requirements, including cybersecurity
requirements, may now matter not only for product safety regulation,
but also for civil liability.

Article 7(2) lists the circumstances to be considered. Some are fa-
miliar from the PLD, such as presentation, labelling, design, instruc-
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tions and reasonably foreseeable use. Others are clearly directed at
digital and connected products. Courts must consider whether the
product can continue to learn or acquire new features after being
placed on the market or put into service, and how it may interact with
other products, including through interconnection. These criteria are
especially relevant for Al systems, smart devices and connected prod-
uct ecosystems.

The timing of defectiveness also changes. Article 7(2)(e) refers not
only to the moment when the product was placed on the market or
put into service, but also, where the manufacturer retains control, to
the moment when the product left that control. This is a significant
departure from the traditional linear model. The safety assessment
may extend beyond the first market entry where software, updates,
upgrades or related services remain under the manufacturer’s control.
This also matters for circular markets, where products may remain in
use for longer and may be updated, upgraded, repaired or modified
before damage occurs.

Finally, Article 7(3) clarifies that a product is not defective merely
because a better product, including an update or upgrade, has already
been or is later placed on the market or put into service. This is im-
portant for innovation and also for circularity. The law should not dis-
courage operators from improving or updating products only because
those improvements could later be used as evidence that previous ver-
sions were defective. At the same time, this does not exclude liability
where the earlier version was already unsafe at the relevant time.

5. Liable economic operators and circular product lifecycles

The expansion of the material scope of Directive (EU) 2024/2853
is accompanied by an equally important reorganisation of the persons
who may be held liable. The RPLD no longer relies on the simpler
structure of the previous regime, centred on the producer, the import-
er and, in subsidiary terms, the supplier. Article 8 RPLD introduces
a broader system of liable economic operators, designed to respond
to complex supply chains, online distribution and circular product
lifecycles.

The primary liable person remains the manufacturer of the de-
fective product. The Directive also confirms the liability of the man-
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ufacturer of a defective component where that component has been
integrated into, or interconnected with, a product within the manu-
facturer’s control and has caused the product to be defective. This
is important for digital and connected products, where the relevant
component may be tangible or intangible, including software or a re-
lated service. The manufacturer of the final product may therefore be
liable, but the component manufacturer may also be liable. Where
several economic operators are responsible for the same damage, the
RPLD provides for joint and several liabilities.

A major innovation concerns cases where the manufacturer of a
product or component is established outside the EU. In such cases,
Article 8 creates a cascade of EU-based liable persons: first the im-
porter, then the authorised representative and, where neither exists
in the Union, the fulfilment service provider. This reflects the reality
of global value chains and e-commerce: service providers which may
offer warehousing, packaging, addressing and dispatching services
without owning the product, acquire a subsidiary but significant role.

Distributors’ liability is only subsidiary, where no EU-established
economic operator among those primarily liable can be identified.
Notably, a distributor may be held liable if, upon request by the in-
jured person, it fails to identify the relevant EU-based operator or its
own supplier within one month. Online platforms are treated with
similar caution in Article 8(4), which extends the distributor-liability
mechanism to providers of online platforms that allow consumers to
conclude distance contracts with traders, where the conditions of Ar-
ticle 6(3) of the Digital Services Act are met. The Directive therefore
avoids automatic liability for mere intermediaries, but recognises that
platforms may shape consumer perception and market access.

However, for the circular economy, the central rule is Article 8(2).
It provides that any natural or legal person who substantially modifies
a product outside the manufacturer’s control and then makes it avail-
able on the market or puts it into service is to be considered the man-
ufacturer of that product. This is the main way in which the RPLD
adapts product liability to circular product lifecycles. In a market that
promotes repair, reuse, refurbishment, upgrading and remanufactur-
ing, products may change after their first placing on the market. The
law must therefore decide when the modified product remains attrib-
utable to the original manufacturer and when responsibility shifts to
the actor who intervened later.
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A repair, refurbishment or upgrade is not automatically a substan-
tial modification. Conversely, an operation presented as repair or re-
furbishment may amount to a substantial modification if it changes
the product in a legally relevant way. Article 4(18) defines substantial
modification by reference, first, to relevant EU (i.e. Regulation (EU)
2023/988 on general product safety and, where applicable, sector-spe-
cific EU product safety legislation) or national product safety rules.
Where those rules do not provide a threshold, a modification is sub-
stantial if it changes the product’s original performance, purpose or
type in a way not foreseen in the manufacturer’s initial risk assessment
and changes the nature of the hazard, creates a new hazard or increas-
es the level of risk.

This test is crucial for reconciling product liability with sustain-
ability policy. If every repair or second-hand transaction exposed
the intervening operator to strict liability as a manufacturer, circu-
lar economy practices could be discouraged. Repairers, refurbishers
and resellers might face disproportionate legal uncertainty, especially
where their intervention merely restores the product to a safe condi-
tion or prolongs its ordinary use. On the opposite, if operators who
significantly alter a product’s safety profile could avoid liability by
describing their activity as repair or reuse, injured persons would be
insufficiently protected. The Directive therefore draws a line between
ordinary circular operations and interventions that effectively create a
new product from the point of view of safety risk.

The same logic applies to the original manufacturer. Where a sub-
stantial modification is carried out by the original manufacturer or
within its control, and that modification makes the product defec-
tive, the manufacturer cannot avoid liability by arguing that the defect
came into being only after the product was first placed on the market
or put into service. This is particularly important for products that
remain within the manufacturer’s control through software updates,
upgrades or related services. The rule prevents manufacturers from
benefiting from continued control while externalising the risks gener-
ated by that control.

Where, by contrast, the substantial modification is made outside
the manufacturer’s control, the person making the modification may
be treated as the manufacturer of the modified product. This reflects
a fair allocation of risk: the actor who materially changes the prod-
uct’s safety profile and reintroduces it into the market should bear
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responsibility for the risks created by that intervention. At the same
time, Article 11(1)(g) provides a specific defence for such persons. A
substantial modifier is not liable if it proves that the defectiveness that
caused the damage is related to a part of the product not affected by
the modification. This prevents the modifier from becoming a guar-
antor of the entire original product where the damage is unrelated to
its intervention.

The temporal consequences are also significant. Under Article
17(1)(b), where a product has been substantially modified, the ten-
year expiry period runs from the date on which the product was made
available on the market or put into service following that modifica-
tion. The substantially modified product therefore acquires a new
legal life for product liability purposes. The same approach applies
where substantial modification occurs through a software update or
upgrade, or through the continuous learning of an Al system. In such
cases, the product is considered to be made available on the market or
put into service when the modification is actually made.

In the light of the above, we can argue that the RPLD reorganis-
es liability around control, market access and risk creation. The role
played by manufacturers remains central, but responsibility may ex-
tend to component manufacturers, importers, authorised representa-
tives, fulfilment service providers, distributors, online platforms and
substantial modifiers. This approach seeks to support longer product
lifecycles — and, therefore, circularity — without creating liability gaps.

6. Evidence, presumptions and open questions

A strict liability regime may look strong on paper, but it offers
little help if the claimant cannot obtain and understand the evidence
needed to prove defectiveness and causation. With digital products,
Al systems, cybersecurity vulnerabilities, complex supply chains and
circular product histories, this problem becomes more serious, be-
cause the relevant information is often in the hands of manufacturers,
software developers, service providers or other economic operators.
This is the reason why the reform of EU product liability is not only
substantive, as it also changes the way in which injured persons may
actually prove their claims, through disclosure obligations and rebut-
table presumptions.



150 FRANCESCO DEANA

Under Article 9, where the claimant has presented facts and ev-
idence sufficient to support the plausibility of the claim, the defen-
dant may be required to disclose relevant evidence at its disposal. In
technically complex cases, this may concern design choices, risk as-
sessments, software behaviour, update logs, cybersecurity documen-
tation, data records, maintenance records or previous modifications.
Without access to this kind of evidence, the claimant may have a right
to compensation in theory, but be unable to prove the claim in prac-
tice.

This mechanism is not unlimited. National courts must ensure
that disclosure remains necessary and proportionate, and that the le-
gitimate interests of all parties, including third parties, are taken into
account. The Directive also protects confidential information and
trade secrets. Where proportionate, courts may require evidence to
be presented in an easily accessible and understandable manner. That
requirement is not secondary. Technical documentation is of little use
if the claimant, or even the court, cannot realistically understand it.

The basic rule remains that the claimant must prove defective-
ness, damage and the causal link between them. Article 10, however,
introduces presumptions that make this burden less difficult in spe-
cific situations. Defectiveness is presumed where the defendant fails
to disclose relevant evidence, where the claimant shows non-compli-
ance with mandatory product safety requirements intended to pro-
tect against the risk of the damage suffered, or where the damage was
caused by an obvious malfunction during reasonably foreseeable use
or under ordinary circumstances. In this way, product safety law and
product liability law are brought closer together. A breach of manda-
tory safety requirements is no longer only a regulatory issue; it may
also help the injured person in a civil claim.

Causation may also be presumed where the product is defective
and the damage caused is of a kind typically consistent with that de-
fect. This does not abolish causation. It only recognises that, especially
in complex technological, medical or scientific contexts, the claimant
may not be able to reconstruct the precise causal pathway between
the defect and the damage. Where the type of damage normally cor-
responds to the defect established, the court may infer the causal link.

Article 10(4) goes one step further. It deals with cases where the
claimant faces excessive difficulties in proving defectiveness, causation
or both, in particular because of technical or scientific complexity.
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In such cases, even after disclosure, the national court must presume
defectiveness or causation if the claimant shows that it is likely that
the product is defective or that there is a causal link between defec-
tiveness and damage. The provision may be especially relevant for Al
systems, advanced medical devices, pharmaceuticals, food products,
connected devices and other cases where the claimant cannot reason-
ably be expected to reconstruct the technical or scientific process that
produced the harm.

Even here, however, there is no full reversal of the burden of
proof. The claimant must still show likelihood, and the defendant
may rebut all presumptions. The practical effect may nevertheless be
significant. Strict liability loses much of its protective function if the
claimant must prove matters that are structurally difficult to access.
For this reason, the procedural reform completes the substantive re-
form: broader definitions of product and broader categories of liable
persons would have limited effect if claimants remained unable to
substantiate claims involving opaque technologies or complex prod-
uct lifecycles.

The notion of “technical or scientific complexity” is not exhaus-
tively defined. National courts will have to decide, case by case, when
the complexity of the product, the technology used, the information
to be analysed or the causal link justifies the use of presumptions. This
flexibility is useful, but it may also lead to different interpretations
across Member States. The Directive tries to reduce this risk through
full harmonisation and transparency obligations, including the pub-
lication of final judgments and the creation of a publicly accessible
database. Still, much will depend on judicial practice.

Cybersecurity illustrates the difficulty. The Directive recognises
that cybersecurity vulnerabilities may be relevant to defectiveness,
especially where a product fails to comply with safety-relevant cyber-
security requirements. But no connected product can be perfectly
secure. Courts will therefore have to distinguish between ordinary re-
sidual cyber risk and vulnerabilities that make a product less safe than
persons are entitled to expect or than Union or national law requires.

A similar evidentiary problem may arise in circular markets.
Where a product has been repaired, refurbished, remanufactured,
updated or substantially modified before damage occurs, it may be
difficult to identify which intervention created the relevant risk. The
claimant may need information about the original design, later main-
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tenance, software updates, spare parts, previous users and technical
modifications. The rules on disclosure and presumptions may there-
fore be important not only for digital products, but also for products
with longer and more complex lifecycles.

The RPLD also operates alongside other EU regimes. Product
safety and market surveillance rules aim to prevent unsafe products
from being placed or remaining on the market. Consumer contract
law provides remedies where goods or digital elements do not con-
form to the contract. Data protection law governs unlawful process-
ing of personal data. The RPLD has a different function: it provides
compensation for certain types of damage caused by defective prod-
ucts, irrespective of contractual links and without requiring proof of
fault.

The revised Directive is therefore a significant step, but not the

end of the debate.

7. Conclusion

The RPLD should be welcomed as an attempt to make product
liability more effective and more coherent across the contemporary
EU internal market.

The practical relevance of these changes can be seen through a few
examples. Suppose that a person suffers damage caused by equipment
leased through a peer-to-peer platform, such as a camera, a drone or
a power tool. The issue is no longer only whether the product was
defective when it was first put into circulation by its original manufac-
turer. It may also be necessary to ask whether the product was later re-
paired, refurbished or substantially modified, whether the owner who
leased it acted merely as a private user or as an economic operator,
and whether the online platform merely hosted the transaction or pre-
sented the product in a way that could lead an average consumer to
believe that it was supplied by the platform itself or by a trader acting
under its authority or control (on this, see in this book the chapter by
M. Inglese). Similar questions may arise, although in a different form,
in shared mobility contexts, such as carpooling platforms. If damage
is linked to a vehicle used in a shared ride, product liability will not
answer every question, since driver conduct and transport rules may
also be relevant. Yet the example shows the same broader point: in
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circular and sharing markets, products are used more intensively, pass
through different hands and may generate risks after their first market
entry. Under the 1985 Directive, such situations were difficult to ac-
commodate within a regime centred mainly on the original producer
and the first putting into circulation of the product. The RPLD does
not automatically make every user, owner or platform liable, but it
offers a more articulated framework for asking who controlled the
product, who enabled its access to the market, and who created or
increased the relevant safety risk.

A further example concerns circular peer-to-peer activities carried
out through platforms such as Vinted. A person who occasionally sells
second-hand goods will normally remain a private user and will not
be treated as a manufacturer merely because they resell a product.
The situation may become less clear where the activity is frequent,
organised and carried out on a semi-professional basis. In such cases,
the seller may start to resemble an economic operator rather than a
purely private user. The question becomes even more significant if
the person repairs, refurbishes, alters or upgrades the product before
reselling it. If that intervention amounts to a substantial modification
and the product is then made available on the market, the person
who carried it out may be treated as the manufacturer of the modified
product. This example shows why circular platforms raise difficult
questions for product liability law: they blur the line between private
reuse, commercial resale and the creation of new safety risks.

They also show how there is a tension between product liability
and circularity. If liability remains too closely attached to the original
manufacturer, it may be unfair to make that manufacturer responsible
for risks introduced later by actors outside its control. Conversely,
if repairers, refurbishers and second-hand operators face uncertain
or excessive liability risks, circular business models may become less
attractive, thereby undermining the EU’s sustainability objectives.
Product liability must therefore protect injured persons without dis-
couraging the practices that circular economy policy seeks to promote.

Circularity also complicates the claimant’s position. Second-hand,
repaired and refurbished goods may have a longer and less transpar-
ent history than newly manufactured goods. Information about prior
use, maintenance, interventions and modifications may be fragment-
ed or unavailable. The injured person may not know whether the
damage was caused by the original design, by a component, by a later
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repair, by a software update, by misuse, by lack of maintenance or by a
modification made before resale. A strict liability regime that relieves
the claimant from proving fault may still provide limited protection
if proving defectiveness and causation becomes excessively difficult.

The RPLD marks an extremely significant legislative intervention
on product liability law in a EU that is transitioning towards a circular
economic model. Its importance does not lie only in the fact that it
updates a legal instrument adopted almost forty years earlier. More
fundamentally, it adapts strict product liability to a market in which
products, supply chains and consumption patterns have changed pro-
foundly.

Whether the reform will succeed depends on interpretation and
implementation. Concepts such as manufacturer’s control, related
service, substantial modification, technical or scientific complexity,
cybersecurity defectiveness and platform-related distributor liability
will require careful judicial development. If interpreted too broadly,
the new regime could create legal uncertainty and discourage repair,
refurbishment and innovation. If interpreted too narrowly, it could
reproduce the compensation gaps and evidentiary obstacles that jus-
tified the reform in the first place. The central challenge is therefore
to maintain a fair balance between effective protection of injured per-
sons, legal certainty for economic operators and support for sustain-
able circular markets.
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THE COLLABORATIVE ECONOMY UNDER EU LAW:
COMPETITION, DATA GOVERNANCE AND PLATFORM
REGULATION IN THE DIGITAL SINGLE MARKET

Marco Inglese’

Summary: 1. Introduction: The Digital Single Market, Online Platforms and
the Collaborative Economy. — 2. Uber and the Problem of the Underlying
Service vs AirBnb and the Problem of Control. - 3. Selected Topic: Com-
petition Law Challenges in Platform Markets, Data Portability, Data Gov-
ernance and Market Power. — 4. Concluding Remarks: The Digital Markets
Act and the Future of Platform Regulation.

1. Introduction: The Digital Single Market, Online Platforms and the
Collaborative Economy

The emergence of the collaborative economy constitutes one of
the most significant developments in the evolution of the European
Union (EU or the Union) digital single market (DSM). Over the last
two decades, digital technologies have transformed the manner in
which goods and services are produced, distributed and consumed.
Online platforms, through their intermediary role, have facilitated
new forms of economic coordination by connecting providers and
users via digital infrastructures that operate across national borders.
The result has been the creation of novel business models that chal-
lenge traditional regulatory categories and require a reconsideration
of established legal concepts. Not only is this challenge visible from
a purely regulatory standpoint — sparking a lively debate in academic
scholarship, especially under the motto that “regulation stifles inno-
vation” and that “the law always lags behind technological develop-
ment” (Hatzopoulos 2018; Inglese 2019) — but also from the incum-
bent economic operators’ concerns. Be that as it may, consumers
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enjoy a wider range of products, benefitting from lower prices and
better opportunities.

From the perspective of European Union law, the collaborative
economy must be understood within the broader context of the DSM,
which, in turn, is nothing more than a part of the wider internal mar-
ket and, as such, follows the same integration logic: no barriers of
any nature whatsoever should hinder the free movement of infor-
mation society services. Dating back to 2016 (COM(2016) 288 final
and COM(2016) 356 final), updated in 2017 (COM(2017) 651 final),
concretised in 2023 (COM(2023) 162 final), and adjourned in 2025
(COM(2025) 500 final), the various strategies — under the forms of
Commission’s communications, i.e., non-binding legal acts —, encom-
passing a decisive focus on digital markets, were designed to remove
regulatory barriers, encourage innovation and facilitate the free move-
ment of digital services throughout the Union.

However, at least three additional elements are to be taken into
account: i) ensuring a high level of consumer protection as per Arti-
cles 12 and 169 TFEU as well as 38 of the Charter; ii) guaranteeing
data protection as per Article 16 TFEU and 8 of the Charter; iii) en-
forcing fair competition as per Articles 101 and 102 TFEU. All these
elements, cumulatively taken, ensure a stable yet dynamic DSM.

Within this framework, collaborative platforms have been re-
garded as important drivers of economic growth because they reduce
transaction costs, improve resource allocation and facilitate participa-
tion in economic activities by both consumers and businesses.

At the same time, the increasing economic significance of digital in-
termediaries has generated concerns regarding market concentration,
consumer protection, labour rights, taxation and data governance.
Platforms often exercise substantial influence over market conditions
through algorithmic management, ranking systems and the accumula-
tion of large datasets containing personal data. Consequently, the legal
classification and regulation of collaborative platforms have become
central questions to ensure the smooth functioning of the DSM.

In this respect, the Commission has repeatedly emphasised the
strategic importance of online platforms within the DSM. Platforms
possess several distinctive characteristics. They create and shape mar-
kets, operate in multisided environments, benefit from network ef-
fects and rely extensively upon the collection and processing of data.
Their ability to connect different groups of users instantaneously has
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transformed traditional commercial relationships and facilitated the
emergence of new forms of economic organisations. Put simply, this
is the reason why the average Union consumer uses WhatsApp: most
probably, the vast majority of their friends use it alongside the vast
ecosystem of Meta apps, e.g., Facebook and Instagram. Moreover,
each of these apps is inextricably linked to others; suffice it to con-
sider online payments or sharing one’s personal data to listen to one’s
favourite music.

Additionally, a key feature of platform markets is the existence of
indirect network effects. The value of a platform frequently increases
as the number of participants grows. This phenomenon may generate
powerful self-reinforcing dynamics and contribute to market concen-
tration and compartmentalisation. Following the aforementioned ex-
ample, this is the typical lock-in effect whereby a user is deterred from
migrating to another platform, even if better conditions are available.
The resulting economic structures differ significantly from those typ-
ically observed in traditional brick-and-mortar industries and require
competition authorities — at the national or supranational level — to
carry out more sophisticated antitrust investigations and, consequent-
ly, make the antitrust arsenal more flexible and fit for purpose. It is ev-
ident now more than ever that cases such as Google Shopping — con-
cerning the ranking and personalisation of advertisement and prices
— regard the average functioning of digital platforms and, as such,
pose challenges to fair competition and consumer welfare.

The European Commission defines the collaborative economy as
a set of business models in which activities are facilitated by collabo-
rative platforms creating marketplaces for the temporary use of goods
or services. These services are often provided by private individuals
rather than traditional commercial undertakings. Three principal ac-
tors participate in this ecosystem: service providers, users and digital
intermediaries. However, providers can offer their service in a pro-
fessional or non-professional capacity and this makes it difficult to
trigger EU consumer protection law and EU labour law. Regarding
the former, according to the Unfair Commercial Practices Directive,
consumer protection is triggered if, and only if, one of the counter-
parties is a professional, i.e., anybody acting within the domain of a
professional activity. Instead, concerning labour law, the impact of the
Platform Workers Directive is yet to be tested since its term of imple-
mentation is set at December 2026.
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The collaborative economy differs from traditional commerce
because transactions frequently occur without a transfer of owner-
ship. Instead, the emphasis is placed upon access and utilisation. This
distinction has important legal implications because many regulatory
frameworks were originally designed for ownership-based transac-
tions.

The aforementioned triangular structure of collaborative mar-
kets generates significant legal complexity. Questions arise concern-
ing contractual liability, consumer protection, regulatory compliance
and the legal status of platforms themselves. Determining whether a
platform merely facilitates transactions or actively participates in the
provision of the underlying service often becomes decisive for reg-
ulatory purposes, data and consumer protection as well as antitrust
enforcement.

Furthermore, collaborative platforms frequently operate across
multiple jurisdictions. This cross-border dimension raises additional
challenges concerning the allocation of regulatory competences and
the application of national laws within the framework of the internal
market. As a consequence, the collaborative economy has become an
important testing ground for the capacity of EU law to adapt to tech-
nological innovation.

Within this context, competition policy and internal market reg-
ulation should be understood as complementary instruments. Com-
petition law seeks to preserve contestability and consumer welfare,
whereas internal market measures facilitate participation and reduce
regulatory fragmentation.

Aside from pure technological innovation, the development of
the collaborative economy is also closely connected to the Europe-
an Union’s sustainability agenda. The Circular Economy Action Plan
(COM(2020) 98 final) recognises that digital technologies can facili-
tate more efficient use of resources through sharing, renting and col-
laborative consumption. By encouraging access rather than owner-
ship, collaborative platforms may contribute to reducing waste and
promoting more sustainable patterns of consumption. Digitalisation
and sustainability have therefore become increasingly interconnected
policy objectives. After all, the principle of sustainable development is
clearly embedded in the Union’s constitutional texture, as per Article
3(3) TEU and Article 11 TFEU. More recently, the Commission ac-

knowledged that there are side effects as well; in particular, so-called
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micro-shipments — i.e., a shipment whose value falls below 150 € —
and low quality items purchased online put under stress the Union’s
objective to pursue an effective green transition towards climate neu-
trality (COM(2025) 37 final).

Together, these policies provide the foundation for the governance
of digital markets within the European Union.

2. Uber and the Problem of the Underlying Service vs AirBnb and the
Problem of Control

In the contexts described in the previous section, it was highly like-
ly that incumbent — or, if one prefers, traditional — economic operators
would have been dissatisfied with the new modes of functioning of
digital platforms, essentially arguing various infringements of fair com-
petition. The two major cases respectively are Elite Taxi — so-called
Uber Spain — and AirBnb. Started at the national level — the former in
Barcelona and the latter in Paris — they soon reached the Court of Jus-
tice through the preliminary ruling procedure via Article 267 TFEU.

The litigation concerning Uber represents one of the most impor-
tant judicial examinations of the collaborative economy. In Elite Taxi,
the Court of Justice was asked to determine whether Uber should be
classified as an information society service or as a transport service.
In essence, an information society service is required to meet four cu-
mulative criteria according to Article 1(b) of the Information Society
Service Directive, namely, any service normally provided for remuner-
ation, at a distance, by electronic means and at the individual request
of a recipient of services. More precisely: “7) “at a distance” means that
the service is provided without the parties being simultaneously present;
17) “by electronic means” means that the service is sent initially and re-
cetved at its destination by means of electronic equipment [...]; itz) “at
the individual request of a recipient of services” means that the service
is provided through the transmission of data on individual request”. If
those three criteria are met, then the information society service falls
within the scope of application of the E-Commerce Directive and en-
joys free movement. Basically, Member States cannot hinder it. Ob-
viously, this was the legal argument supported by Uber, whereas the
association of taxi drivers of Barcelona argued that Uber is a transport
service and, consequently, it must be subjected to local rules.
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Advocate General Szpunar emphasised the broader significance
of the dispute, observing that Uber — and, extensively taken, digital
platforms — had become emblematic of a phenomenon commonly de-
scribed as “uberisation”. The central question concerned the relation-
ship between the digital platform and the transport services provided
through it.

The Court concluded that Uber’s intermediation service formed
an integral part of an overall transport service. Several factors sup-
ported this conclusion. Uber exercised significant influence over the
conditions under which transport services were provided, including
pricing structures, quality standards and access conditions. The plat-
form, therefore, did not merely facilitate transactions but actively par-
ticipated in the organisation of the service. In conclusion, Uber is a
transport service, and since the Union has not yet exercised its com-
petence in this field, its regulation is still in the Member States’ hands.

The judgment illustrates a functional approach to legal classifica-
tion. Rather than focusing exclusively upon the technological char-
acteristics of the platform, the Court examined the economic reality
underlying the service. This approach is particularly important be-
cause it demonstrates that digital intermediation cannot automatically
shield an undertaking from sector-specific regulation.

From a competition law perspective, the decision raises broader
questions regarding market definition. If the underlying service deter-
mines legal classification, should it also determine the relevant mar-
ket for competition purposes? The answer remains controversial and
continues to generate significant academic debate.

The Court revisited these issues in AirBnb Ireland. Similarly to
Uber, AirBnb was accused by the Parisian association of hoteliers
of unfair competition. Following a preliminary ruling request to the
Court of Justice, AirBnb was ultimately classified as an information so-
ciety service. The Court emphasised that the accommodation services
provided by hosts remained distinct from the digital intermediation
services supplied by the platform. AirBnb offered numerous ancillary
services, including pricing recommendations, insurance mechanisms
and reputation systems. Nevertheless, these additional services were
insufficient to transform the platform into a provider of accommoda-
tion services. Unlike Uber, AirBnb did not exercise the same degree
of control over the underlying economic activity.

The contrast between Elite Taxi and AirBnb Ireland is particularly
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revealing. Both cases involve digital intermediaries operating within
collaborative markets. Yet the Court reached different conclusions
because the factual circumstances differed significantly. The decisive
criterion appears to be the extent of platform control over the under-
lying service. However, this risks undermining the coherence of the
case law of the Court. In particular, the Court engaged with a thor-
ough analysis of the mode of functioning of both Uber and AirBnb
whereas it is often believed that the Court should only rely on the
information provided by the referring courts and should interpret the
law and not the facts of a given case.

These judgments demonstrate that platform regulation cannot
rely exclusively upon formal categories. Instead, legal classification
requires a careful examination of economic realities and organisa-
tional structures. The resulting approach is flexible but also generates
uncertainty because the precise boundaries of platform responsibility
remain contested.

3. Selected Topic: Competition Law Challenges in Platform Markets,
Data Portability, Data Governance and Market Power

Competition law — epitomised in Articles 101 and 102 TFEU -
occupies a central position in the narrative and regulation of digital
markets. However, platform-based business models challenge sever-
al assumptions underlying traditional competition law analysis. The
first difficulty concerns the definition of the relevant market. Conven-
tional methodologies generally rely upon substitutability analysis and
pricing mechanisms. In multisided digital environments, however,
services may be offered free of charge to one category of users while
generating revenue from another.

A second challenge concerns the measurement of market pow-
er. Traditional indicators such as market shares remain relevant but
may not fully capture the competitive significance of data, network
effects and ecosystem integration. Large digital platforms frequently
benefit from economies of scale and scope that strengthen their com-
petitive position and make market entry more difficult for potential
competitors. An example of this is the clearance of the acquisition
of WhatsApp by Meta or, more recently, the identification of ByteD-
ance as a gatekeeper according to the DMA, as already confirmed by
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the General Court and currently under appeal before the Court of
Justice.

The increasing importance of data further complicates competi-
tion analysis. Data may generate competitive advantages by improv-
ing algorithms, facilitating personalisation and strengthening user en-
gagement. Consequently, access to data has become a central issue in
contemporary competition policy debates. Scholars have increasingly
questioned whether certain datasets should be treated as essential fa-
cilities capable of requiring access by competitors under specific cir-
cumstances, thereby putting under stress the settled essential facility
doctrine.

Finally, enforcement itself presents difficulties. Traditional ex post
investigations under Articles 101 and 102 TFEU may struggle to ad-
dress rapidly evolving digital markets. These concerns have contrib-
uted to the development of new regulatory instruments designed to
complement conventional competition law enforcement.

The relationship between competition law and data protection law
has become increasingly important within digital markets. Data con-
stitutes a strategic asset capable of generating substantial competitive
advantages. Large platforms benefit from data-driven feedback loops
whereby increased participation generates additional data, which in
turn improves services and attracts further users.

Article 20 GDPR introduced the right to data portability. Individ-
uals have the right to receive personal data concerning them in a struc-
tured, commonly used and machine-readable format and to transmit
that data to another controller. The provision seeks to empower users
and potentially facilitate competition by reducing switching costs.

Despite its innovative character, the practical impact of data por-
tability remains uncertain. First, the right applies only under specific
conditions. Second, technical interoperability challenges may limit its
effectiveness. Third, the economic significance of data frequently de-
pends upon analytical capabilities rather than mere possession.

Particularly important is the question of reputational capital, of-
ten under the form of rate-and-reviews or dedicated marks such as
coloured stars and alike. Service providers operating on collaborative
platforms often accumulate ratings and reviews over long periods.
These reputation systems may constitute one of the most valuable
assets available to professional users. However, transferring reputa-
tional information between platforms remains difficult. Consequently,
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switching costs may persist even where personal data portability is
available. And, as anticipated in Section 1, this typically gives rise to
the lock-in effect, thereby preventing mobility from one platform to
another.

The debate surrounding data portability and competition law has
therefore expanded into broader discussions concerning interopera-
bility, access obligations and data governance. These issues illustrate
the growing convergence between competition law and data protec-
tion law within the Union’s regulatory framework.

4. Concluding Remarks: The Digital Markets Act and the Future of
Platform Regulation

The DMA represents the most ambitious attempt by the Union to
address structural problems within digital markets. Unlike traditional
competition law, which operates primarily through ex post interven-
tion, the DMA introduces an ex ante regulatory framework applicable
to designated gatekeepers.

A gatekeeper, under Article 3 DMA, is defined as a provider of
core platform services possessing significant economic influence, act-
ing as an important gateway between business users and end users,
and enjoying a durable market position. The DMA establishes both
quantitative and qualitative criteria for designation.

The DMA imposes a range of obligations designed to ensure con-
testability and fairness. Gatekeepers must refrain from self-preferenc-
ing practices, facilitate access to certain forms of data and comply
with interoperability requirements in specified circumstances. The
objective is not merely to sanction anticompetitive conduct after it
occurs but to prevent structural market failures from emerging.

The relationship between the DMA and collaborative platforms
remains particularly interesting. Some collaborative platforms may
satisfy the criteria necessary for designation as gatekeepers. Others
may remain outside the DMA’s scope of application while continuing
to exercise considerable influence within specific sectors. An exam-
ple could be inferred from the PWD whereby it identifies a platform
offering labour service; if that platform reaches the quantitative and
qualitative threshold envisaged by the DMA then it will be considered
a gatekeeper. Consequently, the interaction between competition law,



166 MARCO INGLESE

platform regulation and sector-specific legislation is likely to remain
an important area of potential litigation before EU Courts and, conse-
quently, a promising topic of future research.

From a systemic approach, the DMA reflects a shift in the Union’s
economic governance. It demonstrates an increasing willingness to
intervene proactively in order to preserve contestability and fairness
within digital ecosystems. Whether this approach will ultimately suc-
ceed remains an open question, but its significance for the future de-
velopment of EU digital regulation is undeniable.

The collaborative economy has become a laboratory for some of
the most important legal questions the European Union should cope
and keep the pace with. Digital platforms challenge traditional dis-
tinctions between intermediary and provider, competition and regula-
tion, private ordering and public governance.

The case law of the Court of Justice demonstrates that legal clas-
sification must focus upon economic realities rather than purely for-
mal criteria. At the same time, the increasing importance of data has
revealed the close relationship between competition law, data protec-
tion and platform governance.

The right to data portability and the DMA represent important at-
tempts to address the challenges generated by digital transformation.
Nevertheless, significant questions remain unresolved. How should
relevant markets be defined in multisided environments? Can data
constitute an essential facility? Are traditional competition law tools
sufficient to address platform power?

The answers to these questions will shape the future evolution of
EU digital regulation. What is clear is that the collaborative economy
will continue to occupy a central position within EU legal scholarship
and policymaking. Its development will depend not only upon tech-
nological innovation but also upon the capacity of legal institutions to
preserve openness, contestability and fairness in increasingly complex
digital markets.
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INTRODUCTION TO EU PRIVATE INTERNATIONAL
LAW CONTRACTUAL AND NON-CONTRACTUAL
OBLIGATIONS: PART I - JURISDICTION RULES

Elisabetta Bergamini”

SuMMARY: 1. Introduction. — 2. The evolution of judicial cooperation in Euro-
pean Union Law. — 3. General contractual obligations (B2B relationships).
— 4. The protection of the “weaker party”. — 5. The concept of “directed

activities”. — 6. Specific exclusions and limitations — The role of ADR. —
7. Non-contractual obligations and EU rules on jurisdiction. — 8. Final re-
marks.

1. Introduction

The need to study and deeply understand the functioning of pri-
vate international law is often underestimated in the academic cur-
ricula of our universities. However if you consider the number of
cross-border situations in which we all incur (for example when trav-
elling abroad or buying on-line) it is quite clear that all of us conclude
contracts with a possible link to a different legal order every week, if
not every day.

In some cases, without realizing it, people are also making a choice
of law and a choice of jurisdiction. That is why one of the first as-
sighments I give my students when they start studying private inter-
national law is, next time they are buying something online, to open
the terms and conditions and read them until the point in which they
will find a clause related to the choice of law and a clause related to
the choice of jurisdiction. In fact all big platforms selling online have
similar clauses and nowadays even relatively small sellers tend to in-
troduce them. Some of them might be more general and meant do not
make distinctions between “business to business” (from now on B2B)
and “business to consumer” (from now on B2C) contracts, other ones
being clearer in explaining the differences if a contract is entered into

* Full Professor of European Union Law, University of Udine (Italy).
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by a consumer. For instance the Amazon terms and conditions declare
that the conditions are governed by the laws of the Grand Duchy of
Luxembourg but that “If you are a consumer and have your habitual
residence in the EU, you may additionally enjoy the protection afforded
to you by mandatory provisions of the law of your country of residence.”
And that “We both agree to submit to the non-exclusive jurisdiction of
the courts of the district of Luxembourg City. Therefore, as a consumer
you may bring a claim in connection with these Conditions of Use be-
fore the Courts of the district of Luxembourg city or the Member State
of the EU in which you reside or are domiciled” .

These clauses on choice of law and choice of jurisdiction are not
meant to protect the buyer, as a consumer, as they are aimed to grant
the seller, the application of a legal system more favourable to him or
at least well known, shielding the business from the risk of applica-
tion of a different (unknown) law or to enter into litigation in front of
a far away jurisdiction each time they deal with consumers based in
different countries. Both situations would increase risks and costs for
the business and therefore professional sellers try to avoid as much as
possible to be in similar positions.

From the jurisdictional point of view we also need to stress that
the more we are able to define one (possibly only one) judge who re-
tains jurisdiction, the easier it gets for the decision of this judge to be
recognized also in other countries. The less we have common rules on
conflict of jurisdiction, the higher is the risk that in the end we have
conflicting judgements that would create problem when enforcement
was requested. Moreover it is relevant to point out that we do not
have at EU level a harmonized judicial system, as we just have a co-
operation in the field of civil justice, as we will see, and the national
judicial systems are strictly regulated by the constitutional systems of
each country. These differences might lead to a problem of forum
shopping: the situation in which you decide, depending on the kind
of consequence you want to obtain, in front of which judge to start
the proceeding.

Forum running is a consequence of the possibility of forum shop-
ping: leading the parts to quickly file a case in front of a tribunal
which has a jurisdiction, in order to avoid the possibility for another,
different, judge to be addressed and declare his jurisdiction

In this paper I will try to introduce the functioning of private in-
ternational law, in particular from the point of view of consumer con-
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tracts, and will focus in particular on the evolution at European Union
level from the point of view of jurisdiction rules.

It is true that if we are in an intra-European Union cross-border
situation, independently from the national law that would be cho-
sen, we still need to apply all the legal framework that was created at
EU level in the field of consumer law: regulations directly applicable
and directives that provide at least a minimum standard of consumer
protection that shall be granted. However, in many cases, consumers
might be unaware that they are entering into a contract with these
boundaries and that each time they buy from a company based out-
side the European Union, they are not covered by this umbrella of
protection that is recognized by European Union law, as you will be
subject to completely different rules.

Moreover private international law is still relevant also inside
the European Union because, as you will see also in the different
papers collected in this book, we still don’t have a fully harmo-
nized system.

2. The evolution of judicial cooperation in European Union Law

When the Treaty of Rome was negotiated in 1957, the main focus
was on the establishment of the four freedoms of movement (goods,
persons, services and capital) and on the creation of common rules on
competition law.

Civil judicial cooperation was not considered at the time as a main
objective and remained formally in the background.

In that period private international law rules were still a preroga-
tive of the national legal systems, or at best were being harmonized us-
ing general conventions that might be bilateral ones or more frequent-
ly multilateral conventions drafted in the framework of international
organisations such as the Hague Academy of Private International
Law, or UNCITRAL or UNIDROIT.

However while some of these conventions have been a huge suc-
cess (the best example being the Hague Convention of 1980 on inter-
national child abduction, ratified by more than 100 countries) many
of them were not so easily accepted by the States that had to renounce
to their traditional conflict criteria and modify their framework of PIL
rules for the sake of harmonization.
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In its original version Article 220 of the Treaty of Rome allowed
the Member States to “engage in negotiations with each other with a
view to ensuring for the benefit of their nationals” inter alia “the sim-
plification of the formalities governing the reciprocal recognition and
execution of judicial decisions and of arbitral awards”.

This legal basis was used in 1968 by the Member States to draft
and approve the text of the Brussels Convention on jurisdiction and
the enforcement of judgments in civil and commercial matters, a lead-
ing text that set out the main rules on jurisdiction and recognition/
enforcement of judgements among Member States also in the field
of contractual and non-contractual obligations. The text entered into
force on 1 February 1973.

The difference between a convention based on Article 220 and
other conventions falling outside its scope is that such conventions
are only open to access of Member States and that under a specific
protocol (that in our case was signed in 1971) the Court of Justice of
the EU (at that time of the EEC) might be recognized as competent to
answer requests for preliminary ruling presented by national judicial
authorities. This would grant a uniform interpretation of the rules set
by the Convention that will be applied in the same way in the different
Member States.

A few years later the Rome Convention of 1980 on the law appli-
cable to contractual obligations (Rome Convention) was negotiated
using the same legal basis. Unfortunately in this case the interpretative
protocol (dated 1988) recognizing the possibility to present requests
for preliminary ruling was not promptly ratified by the Member States
and entered into force only in 2005.

Both conventions were meant to simplify the formalities govern-
ing the reciprocal recognition and execution of judicial decisions as
the Rome Convention too, by creating a harmonized set of conflict
of law rules, was enhancing the effectiveness of the free movement of
judgements and was minimising the risk of forum shopping and run-
ning by avoiding that the competence of a different judge might lead
to the application of a different legal system.

Under these rules it was possible to create, as some authors wrote,
a fifth freedom of movement related to judicial decisions.

From the point of view of our interests we need to remember that
both instruments tackled the field of contractual obligations but only
the Brussels Convention took into consideration non contractual obli-
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gations too. Therefore at the time no common rules on PIL regarding
torts existed at EU level.

A pivotal shift occurred with the Treaty of Amsterdam, (entered
into force May 1, 1999) which transferred judicial cooperation in civil
matters from the “third pillar” (intergovernmental) to the “first pil-
lar” (Community), allowing for the adoption of directly applicable
Regulations as a new approach was possible to face the need to har-
monize private international law rules.

Therefore a new regulation substituting the Brussels Convention
was approved (Regulation 44/2001) under Articles 61(c) and 67(1) of
the Treaty Establishing the European Community (TEC). In particu-
lar Article 61 allowed the adoption of measures in the field of judicial
cooperation in civil matters to the extent necessary for the proper
functioning of the internal market (clearly including measures for the
recognition and enforcement of judgments). The same legal basis was
then used to approve more recently the updated Brussels I Recast
(Regulation 1215/2012).

A similar evolution took place also regarding the Rome Conven-
tion that was substituted by Regulation (EC) 593/2008 (Rome I).

In some cases, new regulations were approved in fields in which
no previous convention existed as was the case for non-contractual
obligations whose private international law rules are now provided by

Regulation (EC) 864/2007 (Rome II).

3. General contractual obligations (B2B Relationships)

In business-to-business (B2B) contexts, the EU PIL framework
prioritizes legal certainty and party autonomy. Under the Brussels
I-bis Regulation, the general rule is that persons should be sued in
the Member State of their domicile. However, Article 7(1) provides
a special jurisdiction for contracts: a party may be sued in the place
of performance of the obligation in question (e.g., where goods were
delivered or services provided).

For specific contracts, the Regulation defines this place:

e Sale of goods: the place where, under the contract, the goods

were delivered or should have been delivered.

® Provision of services: the place where, under the contract, the

services were provided or should have been provided.
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Moreover in B2B contracts choice of Court is allowed under the
limits set by Article 25, declaring that businesses have broad freedom
to agree on a specific court to resolve disputes, even choosing a “neu-
tral” court with no connection to the contract.

A critical development in online B2B jurisdiction is the case of
El Majdoub v. CarsOnTheWeb.Deutschland GmbH (case C-322/14).
This dispute involved an online B2B contract for the sale of an electric
car. The buyer, a car dealer, sued in Germany (his domicile), but the
seller’s terms and conditions included a choice-of-court clause favor-
ing courts in Belgium.

The buyer argued that the clause was invalid because it was only
accessible via a “click-wrap” agreement — meaning a box labeled
“click here to open the conditions of delivery and payment” had to be
clicked to view the terms. The Court of Justice of the European Union
(CJEU) was asked whether this met the requirement for “writing”
under Article 25(2) of the Regulation that considers that

“The agreement conferring jurisdiction shall be either:

(a) in writing or evidenced in writing;

(b) in a form which accords with practices which the parties have
established between themselves; or

(c) in international trade or commerce, in a form which accords with
a usage of which the parties are or ought to have been aware and
which in such trade or commerce is widely known to, and regularly
observed by, parties to contracts of the type involved in the particu-
lar trade or commerce concerned.

2. Any communication by electronic means which provides a durable
record of the agreement shall be equivalent to ‘writing” .

The Court ruled that click-wrapping is equivalent to writing if it
provides a durable record of the agreement, meaning the terms can
be printed and saved by the party before the contract is concluded.
This ruling reflects a move away from excessive formalism, placing a
level of due diligence on businesses when entering digital contracts.
The CJEU considered that as long as the terms and conditions might
be downloaded by the buyer and might have been saved on a com-
puter of the person entering the contract “in writing” the condition is
deemed to be satisfied.

This decision was criticized as apparently diverging from a previ-
ous case (Colzani, case 24/76) in which the CJEU had ruled that when
a jurisdiction clause is included in a party’s General Conditions of Sale
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printed on the back of a contract, the “in writing” requirement is only
satisfied if the main contract signed by both parties contains an ex-
press reference to those General Conditions and the reference is clear
enough that the other party, exercising reasonable care, can verify it.

4. The protection of the “weaker party”

The EU PIL framework departs from general rules when a con-
tract involves a consumer, defined as a natural person acting for a
purpose outside their trade or profession. Because the consumer is
deemed the economically weaker and legally less experienced party
the law grants them enhanced protection to prevent national legisla-
tive differences from harming them in cross-border transactions.

Under Articles 17-19 of Brussels I-bis, consumers have a dual pos-
sibility: they can sue the professional either in the professional’s domi-
cile or in the courts of their own domicile (forunz actoris).

Conversely, the professional can only sue the consumer in the
courts of the Member State where the consumer is domiciled. Parties
can only deviate from these rules through an agreement entered into
after the dispute has arisen, or if the agreement allows the consumer
to bring proceedings in additional courts (Article 19). This provision
is meant to avoid choice of court imposed by the professional to the
consumer in the terms and conditions such granting a higher level of
protection for the weak part of the contract.

In particular in B2C relationships, the Regulation provides pro-
tective forums to ensure the “weaker party” (the consumer) is not
deterred from seeking justice due to the costs of foreign litigation.

One of the main problems since the entry into force of the Brus-
sels Convention is the need to elaborate a precise Definition of a Con-
sumer. The text qualifies as consumer “a natural person acting for a
purpose outside their trade or profession”. The CJEU interprets this
strictly; for “mixed-use” contracts (part private, part business), the
consumer rules only apply if the business purpose is so limited as to
be negligible (Gruber, case C-464/01).

The Court ruled that a person cannot rely on consumer protec-
tions if the goods are intended for both private and professional use,
unless the professional purpose is so limited as to be negligible. The
fact that the private element is predominant is considered irrelevant
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(Gruber case). Similarly, (in the Mzlivojevié, case C-630/17) the CJEU
ruled that a debtor who enters into a credit agreement to renovate a
property — with the intent to provide tourist accommodation services
— is generally not considered a consumer. The protection only applies
if the link to the professional activity is so tenuous that the contract
appears essentially private.

The Court also considered that a person who enters a contract
with the intent of pursuing a trade or profession in the future (but is
not yet doing so) cannot be regarded as a consumer (Dentalkit case
C-269/95).

However, a consumer’s technical expertise (e.g., in finance or
IT) does not disqualify them from this status, as the status is deter-
mined objectively by the contract’s nature, not subjective knowledge
(Petruchovd case C-208/18). The Court held that a university student
with significant financial knowledge who engaged in complex online
trading was still a “consumer”. Her status did not depend on her sub-
jective expertise or information, but rather on her position relative to
the specific contract. Following the logic of Petruchovd, a consumer’s
IT proficiency (e.g., using a VPN to mask their location or circumvent
geo-blocking) does not strip them of their status, as the status is deter-
mined by the contract’s private purpose.

Factors such as a high volume of transactions in a short period or
the investment of significant sums do not, in principle, disqualify a
person from being a consumer (case Reliantco C-500/18). The same
solution was reached by the CJEU also in case Kamenova C-105/17
(related however to the application of different set of rules on consum-
er protection from the ones we are discussing now) the CJEU clarified
that a person who publishes a high volume of sales advertisements
on a website (like Vinted or eBay) is not automatically a “trader”.
Status must be examined case-by-case, considering whether the sales
go beyond the realm of private activity. This creates an “enforcement
nightmare” because platforms often rely on user self-selection, lead-
ing to “hidden traders” (professionals pretending to be consumers) to
avoid B2C obligations.

5. The concept of “directed activities”

Under the Brussels I regulation (both first version and recast one),
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for these consumer protections to apply, the professional must either
pursue activities in the consumer’s Member State or “by any means,
direct such activities” to that State.

In particular Article 17(1) states:

“In matters relating to a contract concluded by a person, the consum-
er, for a purpose which can be regarded as being outside bis trade or
profession, jurisdiction shall be determined by this Section, without
prejudice to Article 6 and point 5 of Article 7, if:

a) it is a contract for the sale of goods on instalment credit terms;

b) it is a contract for a loan repayable by instalments, or for any other
form of credit, made to finance the sale of goods; or

¢) in all other cases, the contract has been concluded with a person who
pursues commercial or professional activities in the Member State of
the consumer’s domicile or, by any means, directs such activities to that
Member State or to several States including that Member State, and
the contract falls within the scope of such activities.”

The previous Brussels Convention was no more apt to tackle digi-
tal disruption and the evolution of the digital data as it was created in a
period in which the passive consumer was the one entering a contract
that was preceded by specific invitation addressed to the consumer or
by a specific advertising. So if an Italian consumer saw an advertising
on a newspaper in Italy or was invited by mail to buy a product from
a German company, then the special rules of jurisdiction would apply.
If instead the same Italian consumer decided on his own will to travel
as a tourist to Germany, and he entered into a contract there, the gen-
eral rules would apply.

Under the Brussels Regulations the most innovative approach was
to substitute this idea of advertising with a reference to the notion of
“directed activities”.

Following the Pammer and Hotel Alpenhof joined cases C-585/08
and C-144/09, the CJEU established that mere website accessibility is
insufficient. Instead, national courts must look for evidence of an in-
tent to do business with consumers in that specific state, such as using
international dialing codes, neutral top-level domains (.com or .eu), or
referencing an international clientele.

These leading cases were joined such giving the possibility to the
CJEU to decide two different preliminary ruling requests coming from
different (but both German speaking) countries. In the Pammer case
the buyer was an Austrian resident having a dispute with a company
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established in Germany related to a voyage by freighter from Trieste
(Italy) to the Far East. He had booked his trip through a German
company, advertising the offer on its website with misleading infor-
mation. He refused to embark and sought reimbursement filing the
case in front of the Austrian courts, as place of his residence, but the
other party contended that they were not conducting business activity
in Austria and that the website in itself was not enough to make them
being considered as directing their activities towards that country.
The second case, Hotel Alpenhof, was a case in which a small Austrian
hotel started a dispute with a consumer resident in Germany, who had
not paid the hotel bills. Hotel Alpenhof had a non-interactive website,
advertising their services, where an email address for reservations was
proposed. The Hotel brought an action before the Austrian courts
using the general contract forum but the consumer put in doubt their
jurisdiction because he considered that Hotel Alpenhof was directing
activities also towards Germany. The CJEU decided to use a restric-
tive approach declaring that that the presence of a website is insuf-
ficient to evaluate direction of activities towards all countries from
where the website is potentially accessible.

We need to evaluate all the other pieces of evidence regarding the
targeted consumer such as, inter alia, a mention of itineraries on how
to reach the premises, the use of a specific language the use of local
currency, international phone numbers, the mention of international
clientele composed by customer domiciled in various member states.

More recently the CJEU also de-linked the contract from the web-
site: in particular in the Mizihlleitner case (C-190/11), the CJEU clar-
ified that the contract does not necessarily have to be concluded at a
distance for the protections to trigger; the establishment of “contact
at a distance” through a website is sufficient to apply the special pro-
tective rules. Neither the history of the provision, nor its purpose nor
the decision of the CJEU in Pammer and Alpenhof required that the
contract be concluded at a distance.

Crucially, under this new interpretation offered by the Court of
Justice, the consumer does not need to prove a causal link between
the website and the contract. Even if the consumer was unaware of
the professional’s “directed” digital activities at the time of purchase,
the protective jurisdiction rules still apply (Ewzrek, case C-218/12).
This shifts the legal focus from the consumer’s behavior to the profes-
sional’s objective targeting of foreign markets.
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The CJEU has still had no chance to explore the problems related
to the functioning of PIL rules on jurisdiction in the field of consumer
protection in cases in which new technologies, now easily accessible
to many consumers, are used in the conclusion of a contract. This
might happen in cases in which the consumer is masking his place of
habitual residence by using a VPN connection, in order to prevent the
decision of a company decides to operate geo-blocking, (prohibited
under the Geo-Blocking Regulation 2018/302 with some exceptions)
and therefore to expressly avoid the direction of its activity towards a
specific EU country.

6. Spectfic exclusions and limitations — The role of ADR

A relevant limit to the application of rules on consumer contracts
is the one related to the specific exclusions listed in the legal texts that
we have considered above. In fact not all private contracts trigger the
special PIL on jurisdiction meant to protect consumers.

Without the willingness to be exhaustive we might just remember
some of the more relevant exclusions:

e Transportation contracts: passengers who purchase simple

flight tickets, rather than a full travel package, cannot rely on
the consumer contract rules under Article 17(3) of Brussels I
bis Regulation 1215/2012. On the other side the CJEU in case,
Maletic v lastminute.com GmbH (C-478/12) confirmed that
the booking of a package holiday is included and also allowed
the consumer to sue both — the platform and the Austrian op-
erator subsequently involved by the platform itself — before
the courts of his own domicile, even though one of the two
businesses happened to be domiciled in the same country as
the consumer considering the dispute “international” in char-
acter, because the booking was a single, indivisible transaction.

* Employment Context: as by the CJEU ruling in case ROI Land

(C-604/20) an employee signing an agreement (such as a letter
of comfort) linked to their professional role is not acting as a
consumet, as the agreement is not outside their profession.

Moreover, we also need to consider that consumers are protected
only as long as they act individually. Any collective Entities or “pur-
chasing groups” (common in the green economy) may find it difficult
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to rely on consumer protections as the rules are not easily applied ex-
tensively to groups, and were specifically designed for the consumer
as a single person.

Given the high costs of cross-border litigation, Alternative Dispute
Resolution (ADR) and Online Dispute Resolution (ODR) are vital for
consumer trust. The EU ODR platform, established by Regulation
(EU) 524/2013, was designed to facilitate out-of-court settlements.
However, this platform, due to low usage rates and high administra-
tive costs, was discontinued as of July 2025 after the previous regula-
tion was repealed by Regulation (EU) 2024/3228. Online shops, that
previously needed to display a direct link to the defunct platform on
their websites, have now decided to establish (like eBay) their own in-
ternal “Digital Justice” systems to resolve disputes, focusing on speed
and community trust rather than formal PIL rules. Other platforms
just make reference to other alternative dispute resolution methods,
while we still have platforms that have not updated yet their website
in order to comply with the new regulation. We also need to stress, in
the field of circular economy, that there is now a push to extend the
ADR framework to include extra-contractual disputes (like mislead-
ing green claims) and to better regulate the self-regulation of large
online platforms.

7. Non-contractual obligations and EU rules on jurisdiction

Regarding jurisdiction for non-contractual obligations, the prima-
ry legal framework is Regulation (EU) 1215/2012 (Brussels I-bis) as
the new Rome II Regulation only deals with applicable law.

While the general rule remains that a defendant must be sued in
the Member State of their domicile (Article 4), the Regulation pro-
vides a special jurisdiction rule for matters relating to tort, delict, or
quasi-delict. Under Article 7(2), a person may be sued in the courts of
the place where the harmful event occurred or may occur.

The CJEU has interpreted this “place of the harmful event” to
include both the place where the damage occurred (locus damni) and
the place of the event giving rise to the damage. In the specific context
of product liability, one of the most relevant cases for consumers in
particular in the circular economy, this has been interpreted as the
place where the product was manufactured. Unlike the protective



Introduction to EU Private International Law Contractual and Non-Contractual 181

rules for consumers (B2C), these jurisdiction criteria are based on the
proper administration of justice and the proximity of the court to the
evidence, rather than a desire to protect a “weaker party”.

Furthermore, the CJEU’s 2020 ruling in the Wikingerhof (case
C-59/19) clarified the boundary between contract and tort jurisdic-
tion, establishing that a claim should be treated as non-contractual if
the obligation being invoked does not require an interpretation of the
contract itself, even if a contract exists between the parties. Finally,
while parties can agree to a choice-of-court clause for non-contractual
disputes under Article 25, certain matters such as the validity of intel-
lectual property registrations (a situation that might be related to the
selling of counterfeit goods) fall under the exclusive jurisdiction of the
courts where the registration occurred.

8. Final remarks

EU Private International Law has evolved from a simple inter-
governmental framework to a sophisticated system of protection for
the weaker party. However, digital disruption — including VPN,
geo-blocking, and the explosion of C2C platform transactions in the
circular economy — continues to test the limits of existing Regulations.
One of the most relevant challenges in the creation of a PIL frame-
work of common rules at European Union level is to keep them up-
dated in the evolving scenario.

A good example of the problems involved can be found in the
platform paradox. The rules that we have seen from the point of view
of private international law are usually meant for B2C contracts and
for B2B contracts. However, the creation of platforms for re-selling
used products, so relevant for the circular economy, leads to an in-
creased number of C2C cross-border contracts to which the general
rules on contracts shall apply.

Future interventions may require a shift toward further harmoni-
zation of substantive consumer law and a rethinking of how PIL rules
apply to the hybrid relationships created by digital intermediaries
and how to deal with the new technologies that are evolving offering
new and easier opportunities to all consumers to enter contracts in a
cross-border context.
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1. Introduction

The transition from a linear to a circular economy has become
one of the central objectives of contemporary European Union policy.
Moving beyond the traditional model of production and consumption
based on the sequence of taking resources, manufacturing products,
using them and ultimately discarding them as waste, the circular econ-
omy seeks to maintain the value of products, materials and resources
for as long as possible. This objective is pursued through a variety
of mechanisms, including repair, reuse, refurbishment, remanufactur-
ing, recycling, sharing and leasing arrangements, all of which aim to
reduce waste generation and promote more sustainable patterns of
production and consumption.

The circular economy is frequently discussed through the lenses
of sustainability, environmental protection, technological innovation
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and economic development. Indeed, much of the public and academ-
ic debate focuses on the environmental benefits of reducing resource
extraction, extending product lifecycles and lowering greenhouse
gas emissions. Equally important are the technological innovations
that enable new forms of production and consumption, such as dig-
ital platforms, connected products and data-driven services. Yet the
success of the circular economy depends not only on environmental
ambitions and technological progress, but also on the existence of an
appropriate legal framework capable of supporting these new eco-
nomic models.

Particular legal questions arise because circular economy activities
increasingly transcend national borders and are frequently organised
through digital infrastructures. Consumers purchase refurbished elec-
tronic devices from sellers located in other Member States, partici-
pate in product-as-a-service arrangements offered by foreign provid-
ers, access repair services through online marketplaces and engage in
secondary markets for used products operating across the European
Union. At the same time, businesses offering circular products and
services rely heavily on digital platforms that connect users, facilitate
transactions and manage contractual relationships. As a result, prod-
ucts, services, consumers, businesses and digital intermediaries are
often located in different jurisdictions, creating complex legal rela-
tionships that cannot be adequately understood solely through the
lens of domestic law.

In this environment, legal questions emerge long before a dis-
pute actually occurs. A consumer purchasing a refurbished smart-
phone from an online platform established in another Member State
may wish to know which legal system protects them if the product
proves defective. A business offering repair or refurbishment services
through a digital platform may require certainty regarding its con-
tractual obligations towards customers located abroad. Similarly, plat-
form operators facilitating thousands or even millions of transactions
each day require predictability regarding the legal regimes governing
their relationships with users. Questions concerning applicable law
and jurisdiction in consumer cases therefore become fundamental ele-
ments of the circular economy ecosystem rather than merely technical
legal considerations.

The legal framework governing cross-border circular economy
transactions performs several essential functions. First, it promotes le-
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gal certainty by enabling parties to foresee their rights and obligations
before entering into a contractual relationship. Secondly, it contrib-
utes to the development of trust, which is a crucial precondition for
participation in circular markets. Consumers are unlikely to embrace
innovative business models involving repaired, refurbished or shared
products if they fear that their rights will be difficult to enforce once
a transaction crosses national borders. Trust is particularly import-
ant in digital environments where consumers frequently contract with
businesses they have never met and whose operations may be located
in another country altogether. Thirdly, legal rules help ensure fair-
ness between the parties by addressing the significant asymmetries
of information, bargaining power and technical expertise that often
characterise relationships between consumers and businesses operat-
ing through digital platforms.

These concerns are especially relevant in the context of consumer
contracts. The circular economy increasingly relies on standardised
digital contracting processes through which consumers agree to terms
and conditions drafted unilaterally by platform operators or service
providers. Such terms frequently include contractual provisions on
applicable law and jurisdiction, matters which consumers rarely read,
understand or negotiate. Nevertheless, these clauses may have a sig-
nificant impact on the consumer’s ability to enforce their rights. A
choice-of-law clause designating the law of a foreign country or a ju-
risdiction clause directing disputes to courts located abroad may dis-
courage consumers from pursuing legitimate claims and may under-
mine the effectiveness of the substantive consumer protection rules
established by European Union law.

For this reason, the legal framework governing applicable law
and jurisdiction occupies a particularly important position within
the broader regulatory architecture of the European Union. Through
instruments such as Regulation (EC) 593/2008 on the law applica-
ble to contractual obligations (hereinafter: Rome I Regulation) and
Regulation (EU) 1215/2012 on jurisdiction and the recognition and
enforcement of judgments in civil and commercial matters (recast)
(hereinafter: Brussels I bis Regulation), as well as the consumer pro-
tection acquis, the European Union seeks to ensure that the benefits
of the internal market are not achieved at the expense of consumer
protection. These instruments establish mechanisms designed to bal-
ance party autonomy with the need to protect weaker parties, thereby
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ensuring that cross-border economic activity remains both efficient
and fair.

The importance of these issues is further amplified by the grow-
ing role of digital platforms in facilitating circular economy activities.
Whether consumers are purchasing refurbished goods, accessing re-
pair services, participating in sharing schemes or engaging in product-
as-a-service models, their interactions increasingly take place within
platform environments governed by extensive contractual terms. Un-
derstanding how the rules on applicable law and jurisdiction operate
in this context is therefore essential for assessing the legal foundations
upon which circular economy business models depend.

Against this background, this chapter examines the legal frame-
work governing cross-border private relationships within the circular
economy, with particular emphasis on applicable law, jurisdiction and
consumer protection. Rather than providing an exhaustive theoretical
analysis, the chapter follows the structure and logic of the Summer
School lecture on which it is based. Its objective is to introduce the
principal legal concepts, explain the underlying regulatory rationale
and illustrate their practical significance through examples and se-
lected case law. Particular attention is devoted to the operation of
consumer protection mechanisms in digital contracting environments
and to the ways in which European private international law contrib-
utes to ensuring fairness and legal certainty within the emerging cir-
cular economy.

2. Understanding the circular economy

The concept of the circular economy has become one of the most
influential policy ideas of the twenty-first century. It appears in Eu-
ropean Union legislation, policy documents, academic literature and
business strategies, often being presented as a key instrument for
achieving sustainable development and addressing environmental
challenges. Although the term is now widely used, its meaning is not
always fully understood. For many people, the circular economy is
associated primarily with recycling. While recycling is certainly an im-
portant component of the circular economy, the concept is consider-
ably broader and more ambitious.
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2.1. Beyond recycling

At its core, the circular economy represents a different way of
thinking about the relationship between economic activity, natural
resources and waste. Traditional economic systems have largely been
based on a linear model of production and consumption. In this mod-
el, natural resources are extracted, transformed into products, con-
sumed and eventually discarded. This approach can be summarised
by the sequence “take, make, use and dispose”. For decades, the linear
model has supported economic growth and improvements in living
standards. However, it has also generated significant environmental
pressures, including resource depletion, pollution, biodiversity loss
and climate change.

The circular economy seeks to challenge this model by rethinking
the entire lifecycle of products and materials. Instead of viewing prod-
ucts as items that eventually become waste, the circular economy aims
to maintain their value for as long as possible. Products should be
designed, produced, used and managed in ways that minimise waste
generation and maximise the continued use of resources. In this sense,
waste is no longer regarded as the inevitable end point of economic
activity but rather as a resource that can re-enter economic circula-
tion.

The European Union has embraced this approach as part of its
broader sustainability agenda. The Circular Economy Action Plan
(COM(2020) 98 final), adopted within the framework of the Euro-
pean Green Deal, reflects the ambition to transform production and
consumption patterns across the Union. The objective is not merely
environmental protection. The transition is also expected to strength-
en economic resilience, reduce dependence on imported raw mate-
rials, stimulate innovation and create new business opportunities.
Circular economy policies therefore pursue environmental, economic
and social goals simultaneously.

To understand the circular economy, it is useful to distinguish
between several interconnected strategies. One of the most import-
ant is the extension of product lifecycles. In the traditional economy,
products are often designed with relatively short useful lives, encour-
aging consumers to replace them rather than repair them. By con-
trast, circular economy principles favour durable products that can
be maintained, repaired and upgraded over time. This approach is
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particularly visible in the so-called “right to repair”, now laid down
in Directive (EU) 2024/1799 on common rules promoting the repair
of goods (whose national transposing measures apply from 31 July
2026), which seeks to ensure that consumers can access spare parts,
repair services and technical information necessary to prolong the
lifespan of products.

Another important strategy involves reuse. Products that are no
longer needed by one user may still have significant value for another.
Second-hand markets, both physical and digital, play an increasing-
ly important role in facilitating such transactions. Consumers today
regularly purchase used electronics, clothing, furniture and vehicles
through online marketplaces operating across national borders. These
practices reduce demand for new products and contribute to more
efficient resource use.

Refurbishment and remanufacturing represent additional di-
mensions of circularity. Refurbishment generally involves restoring a
product to a satisfactory working condition, often after inspection,
cleaning and replacement of selected components. Remanufacturing
goes further by rebuilding products to meet standards comparable to
those of newly manufactured goods. These activities are particularly
important in sectors such as electronics, automotive manufacturing
and industrial equipment. By preserving much of the original prod-
uct’s value, refurbishment and remanufacturing reduce both resource
consumption and waste generation.

2.2. New business models: digital and cross-border

The circular economy also encourages the development of entire-
ly new business models. Traditionally, consumers purchase products
and acquire ownership over them. Increasingly, however, businesses
offer access to products without transferring ownership. This trend
is reflected in product-as-a-service models, leasing arrangements and
sharing platforms. Instead of purchasing a product outright, users pay
for access, performance or functionality. Examples include car-shar-
ing services, bicycle-sharing systems, leased household appliances and
subscription-based technology services.

Digitalisation has played a crucial role in enabling these devel-
opments. Many circular economy activities rely heavily on digital
technologies that facilitate information exchange, matching of users
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and providers, monitoring of product use and management of trans-
actions. Online platforms connect buyers and sellers of second-hand
goods, enable the booking of repair services and support sharing
economy initiatives. Sensors and connected devices allow products to
be monitored throughout their lifecycle, facilitating predictive main-
tenance and extending their useful life.

As a result, the circular economy is increasingly becoming a digital
economy as well. This transformation creates new opportunities but
also new legal challenges. Digital platforms frequently operate across
multiple jurisdictions and involve participants located in different
countries. A consumer in Croatia may purchase a refurbished smart-
phone from a seller in Germany through an online platform estab-
lished in Ireland. A repair service may be arranged through a platform
headquartered in another Member State. The parties may never meet
physically, and the contractual relationship may be governed by stan-
dard terms drafted unilaterally by the platform operator. These ex-
amples illustrate an important characteristic of contemporary circular
economy activities: they are often inherently cross-border. While the
environmental objectives of the circular economy may be global, the
legal relationships through which circular activities take place remain
subject to national legal systems. Questions therefore arise concerning
which law governs a transaction, which court has jurisdiction in the
event of a dispute and how consumer rights can be effectively protect-
ed when economic activities transcend national borders.

Another feature of the circular economy is the growing importance
of trust. Consumers may be hesitant to purchase refurbished goods if
they are uncertain about product quality. They may be reluctant to
participate in sharing arrangements if they do not understand their
legal rights and obligations. Businesses, for their part, require pre-
dictable legal frameworks that enable them to operate across borders
without facing excessive legal uncertainty. Trust therefore becomes
a critical factor in the success of circular economy initiatives. Law
plays an essential role in creating this trust. Product safety regulations
ensure that goods placed on the market meet appropriate standards.
Consumer protection rules seek to address information asymmetries
between businesses and consumers. Environmental regulations en-
courage sustainable practices throughout product lifecycles. Contract
law provides mechanisms for allocating rights and responsibilities be-
tween parties. Private international law determines which legal system
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applies when disputes involve cross-border elements. Together, these
legal instruments create the framework within which circular econo-
my activities can flourish.

Importantly, the transition towards a circular economy does not
merely require the adaptation of existing legal rules. In many cases,
entirely new regulatory questions emerge. For example, who bears
responsibility when a refurbished product causes harm? How should
ownership be understood in product-as-a-service arrangements?
What legal obligations apply to digital platforms facilitating circular
transactions? How should consumer protection rules operate when
contracts are concluded entirely online? These questions demonstrate
that the circular economy is not only an environmental and economic
transformation but also a legal transformation.

For students of law, the circular economy therefore provides a
particularly interesting field of study. It brings together multiple areas
of law, including contract law, consumer protection, environmental
law, competition law, intellectual property law, data protection law
and private international law. Understanding how these areas inter-
act is essential for appreciating both the opportunities and the chal-
lenges associated with the transition towards more sustainable forms
of production and consumption. The circular economy is ultimately
about more than recycling or waste management. It represents a fun-
damental rethinking of how economic value is created, maintained
and shared. As circular business models continue to expand across
national borders and increasingly rely on digital technologies, legal
questions concerning applicable law, jurisdiction and consumer pro-
tection become ever more important. It is to these questions that the
following sections now turn.

3. Why applicable law matters in the circular economry

The circular economy is often presented as a technological, en-
vironmental and economic project. Discussions typically focus on
reducing waste, extending product lifecycles, improving resource
efficiency and encouraging sustainable consumption patterns. While
these objectives are undoubtedly important, they cannot be achieved
solely through technological innovation or environmental policy. The
transition towards a circular economy also depends upon the exis-
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tence of legal frameworks capable of supporting increasingly complex
economic relationships that transcend national borders.

3.1. When parties think about applicable law

In everyday life, participants in circular economy activities rarely
think about applicable law when entering into transactions. Consum-
ers purchasing refurbished electronic devices, subscribing to product-
as-a-service schemes or arranging repairs through digital platforms are
generally interested in practical matters such as price, quality, delivery
times and product functionality. Businesses similarly tend to focus on
commercial opportunities, customer acquisition and operational effi-
ciency. Questions concerning applicable law and jurisdiction usually
remain invisible until a problem arises.

Yet the legal framework governing a transaction begins to operate
long before any dispute emerges. Every contract exists within a legal
system that determines the rights and obligations of the parties. These
rules influence issues such as contract formation, performance, liabil-
ity, remedies, consumer protection and dispute resolution. In purely
domestic situations, identifying the relevant legal system is relatively
straightforward. However, circular economy activities increasingly in-
volve parties located in different jurisdictions, making the determina-
tion of applicable law considerably more complex.

To illustrate this point, consider a simple example. A consumer
residing in Croatia purchases a refurbished smartphone through an
online platform established in Ireland. The device is sold by a profes-
sional trader located in Germany and delivered from a warehouse in
the Netherlands. After several weeks, the smartphone develops a seri-
ous defect. The consumer seeks a repair, replacement or refund, but
the trader refuses responsibility. At this stage, several legal questions
immediately arise. Which country’s law governs the contract? Can the
consumer rely on Croatian consumer protection legislation? What
happens if the platform’s terms and conditions designate the law of
a different country? Must the consumer bring proceedings before a
Croatian court or in another Member State if he or she is not satisfied
with the way the trader dealt with his or her request?

These questions demonstrate that legal certainty is not merely a
technical concern reserved for lawyers. Rather, it is a fundamental
precondition for the functioning of cross-border markets. Consumers
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are unlikely to participate confidently in circular economy initiatives
if they are uncertain about their legal rights. Likewise, businesses may
hesitate to expand their operations across borders if they cannot pre-
dict the legal consequences of their activities. Applicable law there-
fore serves an important economic function by reducing uncertainty
and facilitating participation in the internal market.

The importance of applicable law becomes even more apparent
when considering the variety of business models associated with the
circular economy. Traditional sales contracts remain important, but
they are increasingly accompanied by innovative arrangements involv-
ing leasing, rental, subscription services, sharing schemes and plat-
form-mediated transactions. These models often blur conventional
distinctions between ownership and use. In a product-as-a-service
arrangement, for example, the provider may retain ownership of the
product while the customer pays for access or functionality. Such ar-
rangements create ongoing legal relationships that may continue for
years and involve multiple actors operating in different jurisdictions.
Digital platforms play a particularly significant role in this context.
Many circular economy activities are organised through online inter-
mediaries that connect users, facilitate transactions and provide stan-
dard contractual frameworks. These platforms frequently operate on
a global scale, serving millions of users across numerous jurisdictions.

3.2. Main concerns in the cross-border context

The terms and conditions of online platforms often include pro-
visions specifying applicable law and competent courts. While such
clauses may appear routine, they can have profound consequences for
the parties involved. From the perspective of businesses, the possibil-
ity of choosing the applicable law offers predictability and efficien-
cy. A company operating across multiple jurisdictions may prefer to
apply a single legal system to all of its contractual relationships. This
reduces transaction costs, simplifies compliance efforts and facilitates
risk management. From the perspective of consumers, however, such
arrangements may create difficulties. Consumers may be unfamiliar
with the chosen legal system, unable to understand their rights under
foreign law or discouraged from pursuing claims altogether. The im-
balance of information and bargaining power between consumers and
businesses therefore becomes particularly relevant.



Circular Econonry and Applicable Law 195

These concerns are not unique to the circular economy. They have
long been recognised within European private international law and
consumer protection law. However, the circular economy amplifies
their importance because of its reliance on digital technologies and
cross-border transactions. A growing proportion of circular economy
interactions take place online, often through standardised contractual
processes in which consumers have little or no opportunity to negoti-
ate contractual terms. Therefore, questions concerning applicable law
become closely linked to broader concerns regarding fairness, trans-
parency and effective consumer protection.

The relationship between applicable law and trust deserves partic-
ular attention. Trust is frequently identified as one of the key drivers
of successful circular economy initiatives. Consumers must trust that
refurbished products are safe and reliable. They must trust that repair
services will be performed competently. They must trust that sharing
arrangements will operate fairly. Importantly, they must also trust that
their legal rights will be protected if problems arise. Legal certainty
contributes significantly to the creation of such trust. When consum-
ers know which legal rules apply to a transaction and understand how
those rules protect their interests, they are more likely to participate
in innovative business models. Conversely, uncertainty regarding legal
rights may discourage participation. A consumer who believes that
enforcing their rights would require navigating an unfamiliar foreign
legal system may decide not to engage in a cross-border transaction
at all. The effectiveness of circular economy policies therefore de-
pends, at least in part, on the existence of legal mechanisms that make
cross-border transactions accessible and predictable.

The European Union has long recognised this connection be-
tween legal certainty, consumer confidence and market integration.
One of the central objectives of the internal market is to enable in-
dividuals and businesses to engage in cross-border activities without
facing unnecessary legal obstacles. Private international law plays
a crucial role in achieving this objective by providing rules that
determine which courts have jurisdiction and which legal systems
govern cross-border disputes. These rules do not seek to eliminate
differences between national legal systems. Rather, they establish
mechanisms for managing those differences in a predictable and fair
manner. Within the context of consumer contracts, these objectives
are complemented by a strong commitment to consumer protection.
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European Union law recognises that consumers generally occupy
a weaker position than businesses. This weakness may arise from
limited bargaining power, information asymmetries or a lack of legal
expertise. In digital environments, these challenges are often inten-
sified. Consumers rarely read lengthy terms and conditions, have
limited opportunities to negotiate contractual terms and may be un-
aware of the legal implications of clauses relating to applicable law
or jurisdiction.

Online platforms frequently rely upon standardised contractual
terms and conditions that consumers accept without meaningful en-
gagement. Although such practices are not unique to circular econ-
omy transactions, they are highly relevant within platform-based
circular business models. Consumers purchasing refurbished goods,
arranging repairs or participating in sharing schemes typically inter-
act with businesses through standardised digital interfaces designed
to facilitate rapid contracting. The legal complexity underlying these
transactions remains largely invisible to users.

This reality explains why European Union law does not rely sole-
ly on party autonomy when determining applicable law in consumer
contracts. While freedom of contract remains an important principle,
it is balanced against the need to protect consumers from contractual
arrangements that might undermine their legal rights. The result is
a sophisticated legal framework that seeks to combine market effi-
ciency with social fairness. Understanding this balance is essential for
understanding how the law supports the development of the circular
economy.

The importance of applicable law therefore extends far beyond the
resolution of individual disputes. It influences consumer confidence,
business planning, market integration and the overall effectiveness of
circular economy policies. By determining which legal standards gov-
ern contractual relationships, applicable law shapes the incentives and
expectations of all participants in the circular economy ecosystem.
For this reason, any meaningful analysis of the legal dimensions of the
circular economy must engage with the rules governing cross-border
private relationships. The following sections therefore turn to the Eu-
ropean private international law framework, examining how the rules
on jurisdiction and applicable law seck to balance party autonomy,
legal certainty and consumer protection in an increasingly digital and
circular economy.
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4. Applicable law in the circular economy: the central role of the Rome
I Regulation

As discussed in the previous section, circular economy transactions
increasingly involve parties located in different countries. Whenever
such transactions involve an international element, two distinct legal
questions arise. First, which court is competent to hear a potential dis-
pute? Secondly, which law will govern the contractual relationship?

The first question concerns jurisdiction and is primarily governed
within the European Union by the Brussels I bis Regulation. Since this
topic is examined elsewhere in this volume (see in this book the chap-
ter by Bergamini), only a brief observation is necessary. The Brussels
I bis Regulation establishes rules determining which Member State’s
courts may hear disputes arising from cross-border civil and commer-
cial matters. In consumer contracts, these rules (Articles 17-19 Brus-
sels I bis Regulation) generally seek to facilitate access to justice by
allowing consumers to bring proceedings before the courts of their
own domicile while restricting the trader’s ability to sue consumers
elsewhere. Jurisdiction therefore addresses the question of where liti-
gation may take place.

The second question concerns applicable law. Even when a court’s
jurisdiction is clearly established, the court must still determine which
legal system governs the substance of the dispute. A Croatian court,
for example, may be competent to hear a dispute involving a consum-
er domiciled in Croatia and a trader domiciled in another Member
State, yet the law governing the contract may not necessarily be Cro-
atian law. Determining the applicable law is therefore a separate and
equally important exercise.

Within the European Union, the primary instrument governing
contractual obligations in civil and commercial matters is the Rome I
Regulation. The Regulation applies in all Member States of the Euro-
pean Union, with the exception of Denmark, and constitutes one of
the cornerstones of European private international law.

The importance of the Rome I Regulation for the circular econ-
omy cannot be overstated. Circular business models frequently
operate across borders, involve digital contracting and connect
participants from different legal systems. Without common conflict-
of-law rules, uncertainty would arise regarding the legal framework
governing contractual relationships. Such uncertainty would under-
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mine consumer confidence, discourage business participation and
ultimately hinder the development of circular markets within the
internal market.

The Rome I Regulation seeks to achieve several objectives simul-
taneously. It aims to enhance legal certainty, facilitate the proper func-
tioning of the internal market, promote predictability of outcomes
and ensure an appropriate balance between party autonomy and the
protection of weaker parties (see Recitals 6, 16 and 23 Rome I Regu-
lation). These objectives are particularly relevant in the context of the
circular economy, where innovative business models often challenge
traditional legal assumptions concerning ownership, possession and
contractual relationships.

4.1. Party autonomy as the starting point

One of the fundamental principles underlying the Rome I Reg-
ulation is party autonomy. Article 3(1) Rome I Regulation provides
that a contract shall be governed by the law chosen by the parties.
This choice may be express or clearly demonstrated by the terms of
the contract or the circumstances of the case. Party autonomy reflects
the idea that contracting parties are generally best positioned to de-
termine the legal framework governing their relationship. Businesses
operating internationally often value this flexibility because it enables
them to reduce legal complexity and standardise contractual arrange-
ments across multiple jurisdictions.

In the context of the circular economy, party autonomy frequently
manifests itself through standard terms and conditions used by digi-
tal platforms. A platform facilitating the sale of refurbished products
throughout Europe may designate the law of the Member State in
which it is established as the law governing all transactions concluded
through its services. Similarly, providers of sharing services, leasing
arrangements or repair platforms often include choice-of-law clauses
within their standard contractual documentation. At first sight, such
arrangements appear entirely consistent with contractual freedom.
However, the practical reality of digital contracting reveals important
limitations. Consumers rarely negotiate contractual terms. Indeed,
they often do not read them. The choice of applicable law is therefore
commonly determined unilaterally by the trader rather than through
genuine agreement between the parties. This reality explains why in
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the Rome I Regulation party autonomy is not an absolute principle,
especially in consumer contracts.

4.2. Consumer protection and the limits of party autonomy

European private international law recognises that consumers
generally occupy a weaker position than professional traders. This
weakness stems from multiple factors, including informational asym-
metries, limited bargaining power and lack of legal expertise. These
concerns become particularly acute in digital environments. Con-
sumers engaging with online platforms are frequently presented with
lengthy standard terms drafted entirely by the service provider. Al-
though consumers formally consent to these terms by clicking an ac-
ceptance button, such consent is often largely fictional in practical
terms. The consumer’s primary objective is obtaining access to the de-
sired product or service rather than making an informed assessment
of applicable law clauses.

The Rome I Regulation therefore establishes a special regime for
consumer contracts in Article 6. This provision represents one of
the most important legal safeguards within the European system of
consumer protection. Under Article 6, a consumer contract is gen-
erally governed by the law of the country where the consumer has
their habitual residence, provided that the trader pursues commer-
cial activities in that country or directs such activities towards that
country and the contract falls within the scope of those activities. The
rationale is straightforward. Consumers should normally benefit from
the protection offered by the legal system with which they are most
closely connected and which they can reasonably expect to apply to
their transactions. The concept of directing activities has acquired
particular significance in the digital age. A trader does not need to be
physically established in the consumer’s country. It is sufficient that
the trader directs its commercial activities towards consumers locat-
ed there. Websites offering products in multiple languages, accepting
foreign currencies, providing international delivery or specifically tar-
geting consumers in other Member States will frequently satisfy this
requirement (see, on the corresponding notion in the Brussels I re-
gime, CJEU 7.12.2010, joined cases C-585/08 and C-144/09, Pammer
and Hotel Alpenhof; Recital 24 Rome I Regulation). Many circular
economy platforms operate precisely in this manner. Their business
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models depend upon attracting users from numerous jurisdictions
simultaneously. Consequently, the consumer protection mechanism
established by Article 6 often becomes applicable in practice.

The objective of Article 6, however, is neither to allow absolute
autonomy nor to prohibit businesses from choosing applicable law
altogether. Rather, it is to ensure that such choices do not deprive
consumers of essential protections. Thus, Article 6(2) permits parties
to choose the applicable law under Article 3. However, such a choice
may not have the result of depriving the consumer of the protection
afforded by mandatory provisions of the law that would otherwise
have applied under Article 6(1). This mechanism creates a sophisti-
cated balance between contractual freedom and consumer protection.

Here is an example. Suppose a platform established in Ireland
includes a clause providing that Hungarian law governs all contracts
concluded through the platform. An Italian consumer purchases a
refurbished laptop from a trader using the platform. If Italian law
would have applied under Article 6(1), the contractual choice of Hun-
garian law cannot deprive the consumer of the mandatory consumer
protections available under Italian law. The practical consequence is
that the trader cannot simply escape consumer-protective legislation
by selecting a more favourable legal system. The chosen law applies
only insofar as it offers at least the same level of protection as that
guaranteed by the law of the consumer’s habitual residence. In effect,
Article 6 creates a minimum floor of protection beneath which con-
tractual arrangements may not fall.

4.3. Relevance for circular economy business models

The significance of Article 6 becomes particularly evident when
considering emerging circular economy practices. Many circular busi-
ness models rely on long-term contractual relationships rather than
one-off sales. Product leasing, subscription services, repair contracts,
maintenance arrangements and sharing schemes often involve con-
tinuing obligations between the parties. Disputes may arise concern-
ing performance standards, termination rights, liability for defects,
data use, maintenance responsibilities or warranty obligations.

At the same time, these services are increasingly offered through
digital platforms operating across multiple jurisdictions. Without the
protective mechanism established by Article 6, consumers could eas-
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ily find themselves subject to unfamiliar foreign legal systems select-
ed exclusively by platform operators. Such a result would undermine
consumer confidence and create barriers to participation in circular
economy initiatives. The Rome I Regulation therefore contributes di-
rectly to broader sustainability objectives. By strengthening consumer
trust in cross-border transactions, it facilitates participation in innova-
tive business models that support resource efficiency and circularity.

5. Transparency and the role of the substantive consumer protection acquis

Private international law does not operate alone in its task of pro-
tecting consumers, but instead works in tandem with the broader EU
consumer protection acquis, in particular Council Directive 93/13/
EEC on unfair terms in consumer contracts (hereinafter: Directive
93/13), as amended by Directive (EU) 2019/2161. Under this Direc-
tive, a contractual term is considered unfair if, contrary to the require-
ment of good faith, it causes a significant imbalance in the parties’
rights and obligations arising under the contract, to the detriment of
the consumer (Article 3(1) Directive 93/13). This assessment is not
purely formal. It requires a contextual evaluation of the term, taking
into account the nature of the goods or services, all the circumstanc-
es surrounding the conclusion of the contract (Article 4(1) Directive
93/13), and the extent to which the consumer was in a real position
to understand and influence the content of the term. In practice, this
means that standard-form clauses in consumer contracts, particularly
those used by online platforms, are subject to a substantive fairness
test that goes beyond mere consent.

A term may therefore be regarded as unfair not only because of
its content, but also because of its effects. This is particularly rele-
vant for clauses that restrict or impede the consumer’s access to legal
remedies, including choice-of-court or choice-of-law clauses that cre-
ate the impression that the consumer cannot rely on the mandatory
protections of their home jurisdiction. In such cases, the imbalance
arises from the combined effect of informational asymmetry, lack of
negotiation power, and the potential deterrent effect of the clause on
the consumer’s willingness to pursue their rights.

The Court of Justice of the European Union (hereinafter: CJEU)
has consistently confirmed that transparency plays a central role in
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this. Contractual terms must be drafted in plain and intelligible lan-
guage (Article 5 Directive 93/13), and the consumer must be placed in
a position where they can understand not only the grammatical mean-
ing of the clause, but also its legal and practical consequences. Where
a term fails to meet this standard of transparency, this may contribute
to its unfairness under the Directive.

In this way, Directive 93/13 complements the conflict-of-laws
rules in instruments such as the Rome I Regulation. While private in-
ternational law determines which legal system is applicable, consum-
er protection law ensures that the content and effect of contractual
terms remain within acceptable limits. Together, these two strands of
EU law form a coherent protective framework designed to safeguard
consumers in increasingly complex and cross-border contractual en-
vironments; complementing each other, they make up the consumer’s
“survival kit” (Kunda 2026).

6. Case study: VKI v Amazon

The judgment of the CJEU of 28 July 2016 in Verein fiir Kon-
sumenteninformation v Amazon EU Sarl (C-191/15, EU:C:2016:612;
hereinafter: VKI v Amazon) is one of the most significant modern au-
thorities on the interaction between private international law and con-
sumer protection in digital contracting. Although mainly concerned
with the fairness of contractual terms under Directive 93/13, the case
also provides important interpretative guidance on the operation of
Article 6 of the Rome I Regulation and the broader limits of party
autonomy in cross-border consumer contracts.

The case is particularly relevant for the circular economy context
because it concerns standard-form digital contracting practices that
are now typical for online platforms facilitating cross-border trans-
actions, including those involving resale, refurbishment, and ser-
vice-based access to goods. The reasoning of the Court therefore ex-
tends beyond e-commerce in the narrow sense and is directly relevant
to platform-mediated circular business models.

6.1. Factual background and contractual setting

The dispute arose from the contractual terms used by Amazon
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EU Sarl, a company established in Luxembourg, in its electronic sales
contracts with consumers residing in Austria. The contested clause
provided that the contract was governed by the law of Luxembourg,
expressly excluding the United Nations Convention on Contracts for
the International Sale of Goods (CISG). The clause was included in
standard terms and conditions that consumers accepted when using
Amazon’s services. The Austrian consumer association VKI brought
an action for an injunction before the Austrian courts, arguing that
this clause was unfair within the meaning of Directive 93/13 because
it deprived consumers of the protection they would otherwise enjoy
under the mandatory provisions of the law of their habitual residence.
In essence, the argument was not that parties cannot choose appli-
cable law, but that such a choice cannot be presented in a way that
obscures or weakens the mandatory protective framework guaranteed
by EU law.

The case thus raised a fundamental question: to what extent can
a trader, through standard contractual terms, influence or shape the
applicable law in a way that may reduce the level of consumer protec-
tion?

6.2. The relationship between the Rome 1 Regulation and Directive
93/13

In addition to Directive 93/13, the Court directly interpreted the
EU conflict-of-laws instruments: it held that the law applicable to an
action for an injunction brought by a consumer association is to be
determined under Regulation (EC) 864/2007 (Rome II Regulation),
whereas the law applicable to the assessment of the contested contrac-
tual terms is to be determined under the Rome I Regulation, including
its Article 6. Article 6 of the Rome I Regulation establishes a pro-
tective conflict-of-laws rule for consumer contracts. It allows parties
to choose the applicable law, but ensures that such a choice cannot
deprive the consumer of the protection afforded by mandatory pro-
visions of the law of the consumer’s habitual residence, provided the
conditions for Article 6 are met.

The Court’s reasoning in VKI v Amazon reflects the structural log-
ic of this provision. Even where a contractual choice of law is formally
valid under Article 3 of the Rome I Regulation, its practical effect is
limited by mandatory consumer protection rules. This dual structure
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— party autonomy combined with mandatory protective safeguards
— forms the core of the European approach to consumer contracts
in private international law. In this sense, the Court effectively rein-
forced the idea that the Rome I Regulation does not merely allocate
applicable law mechanically, but embeds substantive policy consid-
erations, particularly in consumer contracts, into its conflict-of-laws
structure.

6.3. Transparency as a substantive requirement

A central aspect of the Court’s reasoning concerns transparency.
The Court held that a choice-of-law clause may be assessed for fair-
ness under Directive 93/13 if it creates a significant imbalance in the
rights and obligations of the parties to the detriment of the consum-
er, contrary to the requirement of good faith. However, the key issue
was not the existence of the clause itself, but the manner in which
the choice-of-law clause was presented and its practical effects. The
Court emphasised that contractual terms must be drafted in plain,
intelligible language, enabling the average consumer to understand
their legal consequences. This includes an understanding of the fact
that, even where a foreign law is chosen, mandatory consumer protec-
tion rules of the consumer’s habitual residence may still apply under
Article 6 of the Rome I Regulation.

In other words, transparency is not satisfied merely by linguistic
clarity. It requires functional intelligibility: the consumer must be able
to understand the legal consequences of the clause in real terms, in-
cluding its interaction with the mandatory protections of the law of his
or her habitual residence. This approach is particularly important in
digital environments, where contractual terms are often standardised,
lengthy and presented in a way that discourages meaningful engage-
ment. In such contexts, transparency becomes a substantive safeguard
against structural inequality in contracting power.

6.4. Assessment of imbalance and consumer disadvantage

The Court further clarified that a choice-of-law clause in a con-
sumer contract is not automatically unfair simply because it desig-
nates the law of the trader’s Member State. However, such a clause
may be regarded as unfair if it misleads the consumer or gives the
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impression that only the chosen foreign law applies, thereby discour-
aging the consumer from enforcing their rights. The decisive factor is
whether the clause causes a significant imbalance between the parties’
rights and obligations. This may occur where the clause is not accom-
panied by adequate information about the protective effect of Article
6 of the Rome I Regulation, or where it is drafted in a way that ob-
scures the consumer’s right to rely on mandatory protections of their
habitual residence.

The Court thereby introduced an important functional test, ac-
cording to which the fairness of a choice-of-law clause depends not
only on its formal validity but also on its informational and behavioural
effects on the consumer. A clause that deters consumers from exercis-
ing their rights, even indirectly, may be considered unfair.

Therefore, a key contribution of VKI v Amazon lies in its implicit
confirmation of the structural role of Article 6 of the Rome I Regula-
tion. The Regulation does not prohibit the choice of a foreign law, but
it neutralises its potentially harmful effects by preserving mandatory
consumer protections. The Court’s reasoning reinforces this structure
by making clear that traders cannot rely on choice-of-law clauses to
create the impression that consumers are deprived of their domestic
legal protections. Even where a foreign law is designated, the protec-
tive framework of Article 6 continues to operate as a mandatory con-
straint. This interpretation is particularly significant in the context of
digital platforms, where consumers are often exposed to uniform con-
tractual terms across multiple jurisdictions. Without such safeguards,
platform operators could effectively standardise legal regimes in a way
that weakens consumer protection across borders.

6.5. Relevance for digital platforms and circular economzy models

Although VKI v Amazon concerns a traditional e-commerce plat-
form, its implications extend directly to circular economy business
models. Many circular economy transactions are now facilitated
through the same types of digital intermediaries: platforms for resale
of goods, refurbishment services, product leasing systems, repair mar-
ketplaces and sharing economy applications. These platforms typically
operate across multiple Member States and rely on standardised con-
tractual frameworks. Choice-of-law clauses are therefore commonly
used as a tool for legal centralisation and risk management. However,
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the Court’s reasoning makes clear that such clauses cannot be used to
reduce the level of consumer protection indirectly.

This has practical consequences for circular economy governance.
Consumers purchasing refurbished goods or entering into product-
as-a-service agreements must retain the ability to rely on the manda-
tory protections of their habitual residence. This includes rules on
conformity and remedies (see, in particular, Directive (EU) 2019/771
on certain aspects concerning contracts for the sale of goods), unfair
commercial practices and transparency obligations. From a systemic
perspective, the judgment supports the broader policy objective of
ensuring that innovation in business models does not lead to fragmen-
tation or erosion of consumer protection standards across the internal
market.

7. Conclusion

Like electronic commerce, the circular economy depends on trust.
Consumers are unlikely to participate in repair, reuse, refurbishment
and sharing markets unless they are confident that their rights remain
protected across borders. EU private international law provides an
important foundation for this trust. Through the combined operation
of the Brussels I bis Regulation, the Rome I Regulation and consumer
protection law — the consumer’s “survival kit” — the European Union
legal framework seeks to ensure that digital platforms cannot use con-
tractual clauses to undermine consumer rights. The CJEU judgment
in VKI v Amazon illustrates this approach particularly well. It con-
firms that transparency, fairness and effective consumer protection
remain essential principles in the digital economy and will continue
to play a central role in the transition towards a more sustainable and
circular economic model.
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1. Introduction: dispute, resolution, alternative

Before discussing the mechanisms of alternative dispute resolu-
tion, and before asking what the word “alternative” refers to, we need
to clarify some basic notions: on the one hand, dispute and conflict,
and the differences between the two. On the other hand, what res-
olution of a dispute means. These notions are often used as if their
meaning were self-evident. In legal and social science writing, howev-
er, each of them carries assumptions that affect the way dispute reso-
lution mechanisms are designed and evaluated.

A widely used account of how disputes arise is the “naming, blam-
ing, claiming” model. A grievance is first identified as such (something
wrong has happened); responsibility for it is then attributed to some-
one; finally, a claim for redress is addressed to the person held respon-
sible. Only after these three steps, one can speak of a fully-fledged
dispute, especially in the legal realm.

This model is useful, but it has limits. Real conflicts more often do
not follow a clean, linear sequence. They may involve several parties,
overlapping grievances, a long history of interaction and connected
issues that cannot be reduced to one claimant and one respondent.

“ Associate Professor of Public International Law, Faculty of Law, Universitatea
de Vest din Timigoara (Romania).
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Treating a dispute as a two-sided matter is a simplification that is,
somehow, required by the legal procedure. A court can decide only on
a claim that has been formulated, and this usually occurs in a two-sid-
ed dispute. But such formulation can hide a big part of what is actual-
ly happening in a given conflict.

Therefore, we can use the word “dispute” for a legal dispute that
was brought in front of a court under the name/blame/claim para-
digm, and which only covers the facts that are object of the request
brought in court and the rights that the two parties rely on. On the
other hand, we can use the word “conflict” to describe the entire situ-
ation that is conflictual between the two parties, only a part of which
constitutes the properly speaking dispute. In a “dispute”, the parties
are guided by their rights. In a “conflict”, they are guided by their
Interests.

Lawyers and courts tend to treat disputes/conflicts as problems
that must be solved. Moreover, their resolution is understood as being
based by an authoritative decision, by the judgment.

Other disciplines treat conflicts less as problems that must be
solved and more as situations that can be managed, transformed or
even used productively. From this perspective, resolution in the sense
of a final settlement is only one possible objective. Others include
developing new solutions, coping with a tension that will continue, or
simply giving the grievance a forum in which it can be expressed and
acknowledged (what is sometimes called “airing” the grievance). The
distinction has practical consequences, because different mechanisms
pursue different objectives.

The third notion to clarify is the meaning of “alternative”. In ADR
terminology the word means, in principle, an alternative to litigation
before courts, which is treated as the standard method of dispute res-
olution. This standard method implies an authoritative decision by
the judge, based on the legal arguments of the parties and proofs of
facts.

Some authors, based on a question raised by Lon Fuller, suggested
that “A” in ADR might as well mean “appropriate”. Instead of ask-
ing whether a mechanism is an alternative to the courts, we should
ask whether it is “appropriate” for the type of dispute concerned. In
The Forms and Limits of Adjudication (Fuller 1978) he analysed what
adjudication can and cannot do. His main argument was that dispute
resolution processes are not interchangeable routes to the same result:
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each has its own logic, its own strengths and its own limits. Some
disputes are “better solved” by judges, some others by mediators
and some others by mere negotiation between the parties. This idea
is used throughout this material as the main criterion for comparing
mechanisms.

It should also be noted that, before the ADR movement, there
was no general theory of dispute resolution in law (Menkel-Meadow
2000). There was a long-standing body of thought on resolving dis-
putes in court or by similar mechanisms such as arbitration, and an
equally old reflection on negotiation. The ADR movement brought
these two lines of thought into a single framework of analysis. In do-
ing so, it also questioned something that the theory of civil procedure
had taken for granted, namely that every dispute needs to be resolved
by an authoritative decision.

2. The actors and their objectives

An analysis limited to the two immediate parties is incomplete.
Disputes affect a wider group of actors, and the efficiency and ap-
propriateness of a resolution mechanism can only be assessed if all of
them are taken into account (Moffitt and Bordone 2005).

The parties are the most visible actors. They are directly affected
actors and gain or lose depending on the outcome. But disputes also
affect third parties who did not take part in the transaction or event at
the origin of the conflict. Economists describe this as an externality:
part of the costs and consequences of the dispute falls on persons
outside it. Consider a consumer dispute about a defective product.
The immediate parties are the consumer and the trader. If the defect
creates a safety risk, or if the dispute reveals a systematic practice of
misleading advertising, the interests of other consumers are also af-
fected, although they are not parties to the dispute.

Society as a whole also has an interest, and the society is repre-
sented institutionally by the state. This interest has two components.
The first is normative: dispute resolution is one of the ways in which
the law states what is permitted and what is not and discourages fu-
ture wrongdoing. The second is economic: dispute resolution uses
public resources, which should be used efficiently. Individual court
actions also have an informational function. Taken together, they
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provide information about social developments, in this case about
the types of problems consumers encounter (Hodges, Benohr and
Creutzfeldt-Banda 2012). This last function is often neglected in the
cost-benefit analyses. As we will see, a consumer ADR system may
resolve individual disputes more cheaply and quickly than the courts,
but this also might reduce the flow of information about patterns of
misconduct by traders that aggregated litigation would reveal.

Finally, there is the third party who intervenes to resolve the dis-
pute: the judge, the arbitrator, the mediator or the ombudsman. This
person is not a simply neutral channel through which the dispute pass-
es (besides the fact that in some of these roles, the person must be
neutral or impartial). However, he or she brings a professional culture,
habits of reasoning, ethical commitments and a specific set of powers,
all of which influence the process. The methodological consequence is
that a dispute resolution process should be assessed from the perspec-
tive of all these actors at the same time (Moffitt and Bordone 2005).

Once the actors have been identified, the next question is what do
they expect from the process. Let’s take, first, the parties. For them,
outcomes are usually classified as win/lose, lose/lose and win/win. In
everyday thinking (but also in the legal realms) the dominant category
is win/lose. Whether a result counts as a win, however, depends on
the time horizon and on the scope of what is contested. A claimant
who wins a case but loses a long commercial relationship as a result
may be worse off overall. A respondent who loses a case but has de-
layed payment for a long period may, in financial terms, have obtained
an acceptable result. Winning and losing are therefore relative catego-
ries, which depend on what the parties are actually trying to achieve.
When we enlarge the focus from just the parties to the other actors,
we can note different preferences. The parties may want vindication,
compensation, an apology or simply recognition of their grievance.
The state, instead, may want deterrence, consistent application of the
law and efficient use of judicial resources. These preferences do not
always coincide, and the design of a dispute resolution system requires
an understanding of where they diverge.

Uncertainty is a further factor. When a dispute arises, neither par-
ty knows what the outcome of a given procedure will be. A negotiated
or mediated settlement is possible only if there is a “zone of possible
agreement”, that is, a range of outcomes that both parties prefer to
the continuation of the conflict and the uncertainty that follows from
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it. An example illustrates the point. A consumer claims a refund of
400 euros for a defective appliance and would accept 300 rather than
go to court. The trader would pay up to 250 to avoid the cost and
publicity of proceedings. In this situation there is no zone of possible
agreement, and negotiation alone will fail unless one of the parties
revises its expectations. If an independent assessment shows the con-
sumer that a court would probably award less than claimed, or shows
the trader that a court would probably award the full amount, the
two ranges may begin to overlap. Much of what ADR mechanisms do
consists in providing information that leads the parties to adjust their
expectations in this way.

3. Approaches to conflict

Several classifications of the ways in which people approach con-
flict are used in the ADR literature. Mary Parker Follett distinguished
three main approaches. The first domination, where one party pre-
vails and imposes its solution on the other, through superior power,
authority or force. The second is compromise, where each side gives
up part of what it wanted. Both of these approaches are win/lose ap-
proaches, although compromise is more balanced in outcomes. The
third approach is integration, where the parties look for a solution in
which the desires of both find a place, so that neither has to sacrifice
anything essential. This is an approach that may bring a win/win out-
come. Morton Deutsch proposed a simpler distinction between com-
petitive and cooperative processes. If we combine the two matrixes,
Follett’s “domination” is obviously competitive in Deutsch’s terms,
while compromise and integration might be seen as cooperative.

Litigation, with its adversarial procedure, its binary outcomes and
its focus on rights rather than interests, tends to push the parties to-
wards competitive behaviour. This is a description of how adjudica-
tion is structured, not a criticism of it. Fuller observed that the pur-
pose of the rule of law is to replace violence with peaceful methods
of settling disputes. The main achievement of a legal system is that it
makes peaceful dispute resolution the norm. The question is whether
a court-centred structure is appropriate for every type of dispute. The
authors that belong to the ADR current, and much of their empirical
research, suggest that it is not.
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Approaches to conflict can also be classified according to the
instruments used: direct negotiation between the parties, the use of
force, or the involvement of a third party with varying powers and
tasks. If we exclude the use of force, which is illegal, we are left with
a spectrum of methods which can be represented as a “dispute reso-
lution continuum”, which arranges the available mechanisms accord-
ing to the degree of intervention of the third party and, inversely, the
degree of control the parties keep over the process and the outcome
(Susskind 2005). At one end is negotiation without any third party; at
the other is litigation, in which a judge decides and the decision binds
the parties. Between them are conciliation, mediation, ad hoc and in-
stitutional arbitration, court-annexed mediation, the mini-trial, med-
arb and automated systems such as blind bidding. Each represents
a particular combination of third-party power, party control (overt
outcome and procedure), procedural flexibility and predictability of
outcome.

4. The main mechanisms of dispute resolution: negotiation, mediation,
arbitration, litigation

Negotiation precedes or accompanies almost every other mech-
anism. The Harvard Negotiation Project identifies seven elements
present in any negotiation and are enumerated below. “Interests”
are the needs that motivate a party and must be distinguished from
“positions”, the demands it formulates openly. “Legitimacy” refers to
the standards used to assess whether a solution is fair. “Relationship”
covers both the existing relationship and the one the parties wish to
have. “Alternatives”, in particular the BATNA (Best Alternative to a
Negotiated Agreement), set the minimum below which a rational par-
ty should not settle. “Options” are the possible agreements. “Com-
mitments” are the offers and undertakings made during the negotia-
tion. For lawyers, it os important to distinguish commitments (that are
still provisional and do not close the dispute), from consent (which is
final, binding and closes the dispute through a settlement). “Commu-
nication” is the medium through which all the other elements operate.

There are several negotiations techniques. Positional bargain-
ing, sometimes called a “dance of concessions”, proceeds by gradual
concessions from initial positions; it is simple but rarely produces in-
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tegrative solutions and tends to reinforce adversarial attitudes. The
“chicken-game” technique tests the resolve and limits of the other
party, but it can bring to escalation and failure to reach an agreement.
Problem-solving negotiation has a reversed approach: it starts with a
joint examination of interests and then develops options. It requires,
however, a less adversarial approach.

The BATNA is the calculation that each party makes (even intui-
tively) before a negotiation. It is particularly relevant for consumers.
In consumer disputes the consumer’s BATNA is usually weak, be-
cause going to court costs too much in relation to the amount at stake.
The trader generally knows this, which reduces its incentive to make
a reasonable offer. A cheap and accessible ADR procedure improves
the consumer’s alternative and, by this, the consumer’s position in the
negotiation itself.

Mediation preserves party autonomy: the mediator decides basi-
cally nothing, and the parties keep control of the process and of the
outcome. It is procedurally flexible and allows solutions that a court
cannot provide. A court can award damages or declare rights; it can-
not reorganise a commercial relationship, obtain an apology or design
an arrangement for the future. Mediation also makes it possible to
maintain the relationship between the parties after the dispute. Ac-
cording to Fuller, the essential feature of mediation is that it orients
the parties towards their relationship and allows them to continue it
or end it according to their interests, without being bound by imper-
sonal rules. Its focus is on the persons, not on rights. Adjudication is
the opposite case: the parties present, in an adversarial manner, de-
mands supported by arguments, evidence and rights, and the focus is
on rules. For this reason, familiarity with the parties is an advantage
for a mediator, who needs to understand their relationship, and an
obstacle for an adjudicator, who must be impartial (Fuller 1963).

If mediation has these advantages, why can the parties not simply
negotiate without a mediator? Once a dispute has escalated and the
parties perceive each other as opponents, direct communication often
becomes unproductive. Each party is defensive and concentrates on
protecting its position rather than on exploring common interests. A
mediator can change this by managing the flow of information, re-
formulating the issues and helping each party understand the oth-
er’s perspective. Mediation also has an important limit: it depends on
the consent of both parties, and its outcome cannot be imposed. It is
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therefore unsuitable where one party has no interest in a settlement,
for example where the stronger party benefits from a power imbal-
ance that adjudication would correct, or where a party’s main objec-
tive is delay or vindication. Mandatory and court-annexed mediation
schemes require an attempt at mediation before litigation, but they
cannot ensure that the parties actually engage in the process.

Arbitration combines some of the flexibility of mediation with the
binding character of adjudication. The arbitrator’s authority comes
from the parties’ agreement, which may be a submission agreement
(“compromis”) concluded after the dispute has arisen or an arbitra-
tion clause in a contract. Arbitration is procedurally more flexible
than litigation and it is confidential. Whether it actually saves time
and money is disputed: in complex commercial cases its costs can
equal or exceed those of litigation. The selection of arbitrators, and
in particular the tension between expertise and impartiality, is one of
the most debated questions in arbitration theory and practice. Often
each party appoints one arbitrator and the two party-appointed arbi-
trators choose the presiding arbitrator. The arrangement is intended
to ensure that each party’s perspective is represented, but it carries
the risk that party-appointed arbitrators act as quasi-advocates for the
party that appointed them. The problem is more pronounced in spe-
cialised fields with a small pool of arbitrators, where the same persons
appear frequently in different cases and roles. The final character of
the award is an advantage from the point of view of legal certainty
and a disadvantage from the point of view of quality control, since er-
rors of law or procedure may remain uncorrected (most legal systems
provide for a legality review of arbitral proceedings, but on limited
grounds). In practice, most arbitrations are organised by arbitral in-
stitutions, and the parties’ control over the procedure is then reduced
largely to the appointment of the arbitrators.

The main strength of litigation is its formal structure and the pre-
dictability that results from it. It is also rigid, expensive and slow, and
it discourages the disclosure of information, because in an adversarial
setting the parties have an incentive to conceal their real interests.
Proceedings are largely conducted by lawyers, whose strategic consid-
erations do not always coincide with the interests of their clients. Liti-
gation can also escalate conflicts, since positions tend to become more
polarised as proceedings advance. It is public, which is an advantage
where important social values are involved and a disadvantage in many
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commercial disputes. Only courts can produce binding legal rules
through the resolution of individual disputes; a mediator cannot cre-
ate precedent, in the legal systems that accept precedent as source of
law. This norm-generating function of adjudication illustrates Fuller’s
point about the forms and limits of dispute resolution processes. This
norm-generating function of adjudication illustrates Fuller’s point
about the forms and limits of dispute resolution processes. It is also
the basis of the best-known criticism of ADR. Owen Fiss argued that
the function of courts is to give force to public values and to promote
justice rather than peace; a system oriented towards settlement risks
depriving the courts of the opportunity to perform this function (Fiss
1984). Related criticisms concern the weaker procedural guarantees
of ADR, which favour the stronger party, and its private character,
which removes the external scrutiny that might restrain abuses. These
criticisms also indicate the limits of ADR: disputes in which procedur-
al guarantees are essential, in which public supervision is required, or
in which the imbalance of power would lead to socially unacceptable
results should not be diverted from the courts.

The binary logic of adjudication should also be noted. Courts apply
legal rules to established facts and decide on rights: the claimant has
the right or does not; the contract is valid or not; the defendant is lia-
ble or not. This is appropriate when the dispute really concerns rights.
Many disputes, however, concern relationships, interests and future
arrangements, and for them a binary decision may be insufficient.

5. Choosing the appropriate mechanism

On this basis we can address the most practical question of ADR
theory: which mechanism is appropriate for a given dispute? The
best-known image proposed by the ADR movement for this problem
is Frank Sander’s “multi-door courthouse”. In this model the court
first assesses each dispute and then directs it to the most appropri-
ate “door”: mediation, arbitration, litigation or another procedure
(Rule 2015). The underlying principle is that the procedure should
be adapted to the dispute, or, in the formula of Sander and Goldberg,
that one should “fit the forum to the fuss” (Sander and Goldberg
1994). For this reason ADR is sometimes read as “appropriate” dis-
pute resolution.
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Fuller’s theory provides the most systematic criteria for this allo-
cation. Disputes in which the relationship matters to the parties are
more suitable for mediation than for adjudication. Where the imbal-
ance of power between the parties makes a fair outcome of a flexible
procedure unlikely, adjudication is preferable. Where at least one par-
ty seeks vindication, that is, a declaration that it has been wronged,
ADR is less likely to satisfy it. Also, where important social values are
at stake, the dispute should be resolved by a court.

The answer also depends on the moment at which the question
is asked. When parties choose a mechanism in a contract, before any
dispute exists, they must decide in the abstract. When the parties are
comparable in resources and knowledge and/or are operating in the
same trade, their possible future are good candidates to be solved by
arbitration. Where one party is systematically weaker, as in the typical
consumer relationship, adjudication would be, again in the abstract,
the appropriate forum, because its formal guarantees are designed to
compensate for such imbalances. For a claimant already involved in
a dispute, further considerations apply. If the other party refuses to
cooperate, adjudication is the only realistic option. If the parties have
an ongoing relationship, mediation might be preferable. Cross-border
commercial disputes are often best handled by institutional arbitra-
tion, whose awards are enforceable under the New York Convention.

6. Why standard ADR theory does not fit consumer disputes

When the criteria just described are applied to consumer disputes,
it becomes quite clear that they do not recommend ADR. The imbal-
ance of power between a large business and an individual consumer
is always present; it is probably the first feature that comes to mind
when one characterises consumer law. For the trader, each individual
consumer is one customer among many, while the consumer can easily
change supplier. Consumers also usually seek vindication for a wrong,
and courts seem better suited for this purpose (Seul 2005).

The imbalance has a procedural dimension as well. The business
is a “repeat player”: it knows the rules, has experience with the pro-
cedure and has better information. The consumer is a “one-shot-er”,
with no experience of the mechanism and often without legal advice.
The repeat player can learn which arguments succeed before a par-
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ticular body, choose which disputes to settle and which to fight in
court or in a different mechanism. It also can accept occasional losses
in exchange for favourable results over many cases. The individual
consumer cannot follow such a strategy, because for him or her each
dispute is a single event. Adjudication is designed to correct this kind
of asymmetry through formal procedure and judicial control; ADR
does not correct it automatically and may, actually, increase it.

Moreover, the parties to a consumer dispute have no particular
interest in their relationship. The main advantage of mediation, its
orientation towards the relationship between the parties, therefore
does not apply. The classic theory of civil procedure does not exam-
ine the motivations of the parties: when and why they make a claim,
and when and why they refrain from doing so. These motivations are,
however, central when designing dispute resolution systems for con-
sumers (Bojin and Doroga 2025).

Why, then, has so much attention been given to consumer ADR?
The answer that I propose (Bojin and Doroga 2025) is that the ap-
propriateness criteria of ADR overlook its more ordinary advantages,
which in consumer matters are the most relevant ones: relatively low
cost and shorter duration. Flexibility, a third advantage commonly at-
tributed to ADR, is relevant when it leads to simplification, since few-
er formal requirements save time and money. In consumer disputes,
the low economic value of individual claims is more important than
any other feature. The contribution of ADR therefore comes from
one of its secondary features, the possibility of reducing costs, and not
from its central principles.

Consumers rarely bring their complaints before a court (Creutzfeldt
2018), mainly because the small sums at stake do not justify the cost
and duration of civil proceedings. Judicial enforcement has therefore
had limited practical effect, and allowing consumer associations to
sue changed little. Aggregating claims, as in the American class action
model, is the most consistent answer in principle. In practice it has
raised ethical concerns and procedural difficulties for national courts
(Hodges, Benohr and Creutzfeldt-Banda 2012). Collective and associ-
ational actions thus remain only secondary mechanisms.

If consumers do not go to court, the design question becomes this
one: what would make them initiate a claim. If they do not initiate
proceedings because these are too expensive, too complicated or too
long, ADR must address these obstacles. This is not only a technical
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matter. It requires an understanding of how grievances develop into
disputes, of the strategic behaviour of the parties and of the role of
communication at each stage of an emerging conflict.

7. The contribution of ADR to consumer disputes: modularity

An argument that I brought forward (Bojin and Doroga 2025) is
that the main contribution of ADR to consumer dispute resolution
did not come from its core principle, that different types of disputes
require different types of process. It came from a by-product of the
ADR approach: the breaking down of dispute resolution processes
into their successive stages, which can be described as a “microscop-
ic” analysis.

To design alternatives to litigation, the ADR movement first ana-
lysed the civil trial itself. It treated the trial as a sequence of distinct
stages, each serving a particular purpose. For each stage it asked three
questions: what purpose the stage actually served, whether that pur-
pose could be achieved more efficiently, and whether the stage was
necessary at all for bringing the dispute to an end. Once the trial had
been de-constructed in this way, its elements could be selected and
recombined into new procedures, keeping only those suited to a given
type of dispute (Rule 2016). This drew attention to stages that the the-
ory of civil procedure had largely neglected, such as the preliminary
communications between the parties or the moment at which each
party first understands the full picture of an emerging dispute.

Applied to consumer disputes, this analysis can be organised ac-
cording to the stages of a typical dispute. At the first stage a grievance
is forming, but has not yet become a formal claim. What matters here
is not the choice of a mechanism but the design of the channel of com-
munication. Some early contacts from consumers are in fact requests
for clarification, which can turn into real disputes if they are handled
badly. As it has been noted (Hodges, Benohr and Creutzfeldt-Ban-
da 2012), many initial contacts with traders and with consumer ADR
bodies are requests for information rather than proper complaints or
disputes. A “mediating” approach at this stage is useful not because
the dispute, in the abstract, is suitable for mediation, but because the
“situation” may not yet have become a dispute. A clarification may be
enough, and no resolution in the formal sense may be needed. Avoid-
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ing the treatment of a misunderstanding as a dispute saves costs for
the parties and for the system as a whole.

The importance of this early stage can be explained with the help
of the “dispute pyramid”. At its base is the very large number of
grievances that consumers experience: dissatisfaction with a product,
a billing error, a service failure. Most of them never become formal
claims; consumers accept the loss or stop buying from the trader con-
cerned. Only some grievances become claims addressed to the trader,
fewer reach a dispute resolution body, and very few reach a court.
This shape reflects a rational assessment by consumers that the cost of
pursuing a claim exceeds the expected benefit. Consumer ADR seeks
to change this assessment by reducing transaction costs at each level
of the pyramid, and not only at the stage of formal claims. The design
question therefore concerns not only the choice of a procedure for an
existing dispute, but also the point at which an intervention is most
effective and least costly, which is often earlier than the point at which
a legal claim is formulated.

After the initial misunderstandings have been cleared up, the next
useful step is an early assessment of the dispute. It looks at two things:
the complexity of the facts and the complexity of the legal rules in-
volved. In most consumer cases neither is particularly difficult to de-
termine. The result of this assessment shapes the way the exchange
between the parties is structured. A strongly adversarial framework of
the kind used in civil litigation risks hardening the parties’ positions at
a moment when an agreement could still be reached. Early assessment
therefore follows the logic of the multi-door courthouse. Its immedi-
ate purpose is to send the claimant through the most suitable door.
That door may not be the procedure that eventually resolves the dis-
pute, but it is the most suitable framework for the parties’ dialogue at
that stage (Hodges, Benohr and Creutzfeldt-Banda 2012; Katsh and
Rabinovich-Einy 2017).

When a real dispute has emerged and its scope has been deter-
mined, the way the parties communicate becomes decisive. The con-
sumer may prefer a quick solution even if it obtains less than in a
hypothetical court judgment. The trader may prefer a quick solution
in order to keep the customer and protect its reputation. These in-
centives are limited but real, and they can support an amicable settle-
ment if the communication process is not excessively adversarial. In
consumer disputes, where the amounts are small and the facts usually
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simple, the cost of a fully adversarial exchange is often disproportion-
ate to the value of the claim.

The design of a dispute resolution mechanism can also take into
account the strategic behaviour of the actors, that is, the way each
party reacts to the actions of the other (Williamson 2010). Formal ad-
judication is designed to neutralise strategic asymmetries. A designed
ADR process can instead use the parties’ strategic incentives to make
them more prone to cooperation.

The modularity of dispute resolution processes, meaning the pos-
sibility of breaking them down into stages and then recombining and
resizing these stages according to the value of the dispute, is what
made consumer ADR possible. The successful consumer ADR sys-
tems all rely on some form of standard procedure in which time and
costs are adapted to what is at stake (Bojin and Doroga 2025). Digital
technology has had its greatest effect at this level. It has not simply
automated existing procedures; it has made individual stages cheaper,
more efficient and more accessible. In consumer dispute resolution,
improvement has come from attention to each procedural stage and
to the possibilities it offers for reducing costs and settling early, rather
than from a general theoretical redesign.

8. Ounline dispute resolution: private systems

Electronic commerce has created both new problems and new
possibilities for consumer dispute resolution. Online commerce
multiplied transactions with consumers, many of them cross-border.
Litigation was already expensive and slow; the cross-border element
added questions of jurisdiction and enforcement, which made court
proceedings even less likely (Cortés 2010).

Online commerce also suggested a solution: if goods can be sold
online, disputes about them could also be resolved online. The first
successful online consumer dispute resolution systems were developed
by private marketplaces and payment intermediaries such as eBay,
PayPal, Amazon and Alibaba (Katsh and Rabinovich-Einy 2017). At
first, these companies tried to avoid any involvement in disputes be-
tween their users, in order to limit their liability. Some of them later
concluded that their initial approach was not the best. They realized
that they were not only providing a commercial service. They were,
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actually, creating communities of users, and maintaining these com-
munities was essential for their business’ survival.

Bearing this in mind, eBay introduced the first online mechanism
for disputes between sellers and buyers. Other platforms followed.
They prioritized speed, both of communication between the parties
and of decisions where decisions were needed. A study commissioned
by eBay and PayPal in 2010 found that rapid dispute resolution main-
tained, and possibly increased, customer satisfaction, including among
users who “lost” the dispute (Katsh and Rabinovich-Einy 2017). Ac-
cording to the European Commission, the eBay Resolution Center
handles more than 60 million disputes a year. Buyers and sellers are
first encouraged to communicate directly; the system then diagnoses
the problem and conducts an automated negotiation, and about 90%
of cases end in an amicable solution (European Commission 2023).

The automated techniques used in such systems can be illustrated
by blind bidding. Each party submits confidentially the amount it is
prepared to pay or accept. If the two figures fall within a pre-agreed
range of each other, the dispute is settled automatically, usually at the
midpoint; if not, the parties may submit new offers in a limited num-
ber of rounds. The technique removes the tactical disadvantage of
making the first concession and shortens the negotiation. When it is
implemented manually rather than automatically, the same technique
is known as “last binding offer”: after an unsuccessful mediation, each
party submits a final offer, and the neutral chooses one of them and
imposes it. Blind bidding is, in this sense, the automated version of the
last binding offer (Cortés 2010).

Private platforms are not the only providers of consumer dispute
resolution. Internal complaint handling by trader’s offices can be
efficient when the request of consumer is a mere clarification or it
concerns rare and small-value defects. In early neutral evaluation, a
neutral expert gives the parties a non-binding opinion on the likely
outcome of the case in court. Fact-finding is a similar procedure lim-
ited to questions of fact. Such opinions allow the parties to compare
the certain costs and benefits of a settlement with the uncertain costs
and benefits of litigation. Ombudsman procedures are particularly
important in consumer matters, because the ombudsman, usually a
public or publicly recognised body, is in a position to correct part of
the imbalance between the parties. The UK Financial Ombudsman
Service is a frequently cited example. Its decisions bind the financial
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institution but not the consumer: if the consumer accepts the deci-
sion, it becomes binding on the firm; if not, the consumer remains
free to go to court. The asymmetry is deliberate. It reflects the imbal-
ance between consumers and financial institutions and the low risk of
abuse by consumers.

The factor behind these private systems is the platform’s interest
in the relationship. This is not the relationship between a buyer and
a seller in a single transaction, but the relationship that both have
with the platform. eBay and Alibaba have an interest in maintaining
long-term relations with sellers and buyers alike. They also have the
means to ensure compliance with the outcome: payments can be held
until the dispute is resolved or reversed depending on the result. In
addition, their private ODR systems (PODR) function as a “one-stop
shop”, integrated into the platform the user already knows, so that the
consumer does not need to find and learn a separate procedure.

This experience confirms, in a different form, Fuller’s argument
about the importance of the relationship. Fuller’s observation on the
link between suitability for mediation and the focus on the relation-
ship is, in fact, not disproved by consumer ODR. It is confirmed by it.
The explanation is that the relevant relationship is not that between
the parties to the dispute, but between each party and the third party
that set up the ODR system, namely the marketplace that created the
community to which both belong.

Albert Hirschman’s distinction between “exit” and “voice” helps to
explain this (Hirschman 1972). In Hirschman’s terms, exit is the typical
reaction to dissatisfaction in markets: the dissatisfied customer leaves
for another supplier. Voice is the typical reaction in a political com-
munity: a citizen who cannot easily leave expresses the dissatisfaction
instead. Voice, however, needs an audience, which is usually the com-
munity itself (in a broader sense, the judge represents the community,
as justice is a public service, in the end). Thus, initiating a dispute reso-
lution procedure is a form of voice. In the systems of eBay and Alibaba
there was even a mechanism similar to a jury, in which other users of the
platform acted as jurors. By creating communities, however limited in
scope, these platforms encouraged voice as a way of dealing with con-
sumer dissatisfaction. The same analysis also suggests an answer to the
question of funding. The marketplace has an interest in a quick resolu-
tion of disputes, but no direct interest in their outcome, which reduces
the risk of a conflict of interest (Bojin and Doroga 2025).
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Proportionality is important in this context. Lord Neuberger, for-
mer President of the UK Supreme Court, acknowledged that ODR
may lead to a less perfect form of justice than court proceedings, but
argued that the dispute resolution provided by the state should be
proportionate to the issues involved (Creutzfeldt 2018). A dispute
about a small household appliance does not require the procedural
apparatus appropriate for a major commercial case.

9. The EU framework: design and results

Political interest in consumer ODR followed the developments in
the private sector. EU policy makers considered that the growth of
cross-border trade within the Union was held back because litigation
in national courts was impracticable for consumers. Resolving con-
sumer disputes was seen as necessary for consumer confidence in the
cross-border internal market, and ADR and ODR were the solution
proposed.

In 2013 the EU adopted two complementary instruments: the
ADR Directive 2013/11/EU and the ODR Regulation (EU) 524/2013.
The Directive requires Member States to ensure that quality ADR pro-
cedures are available for domestic and cross-border disputes between
consumers and traders concerning contractual obligations under sales
or service contracts. It covers a variety of procedures, including me-
diation, conciliation, ombudsman schemes, arbitration and complaint
boards, but excludes complaint-handling systems operated by the
trader, attempts by a judge to settle a dispute in the course of judi-
cial proceedings, and direct negotiation between the parties. Given
the diversity of national approaches, the Directive follows minimum
harmonisation in order to accommodate different legal traditions. In
doing so, it started what was described as a process of professional-
ising a sector that had traditionally been unregulated (Cortés 2016).

The ODR Regulation created a European ODR platform: a web-
site maintained by the European Commission as a single point of en-
try for consumers and traders seeking out-of-court resolution, free of
charge and available in all official EU languages. The platform offered
electronic complaint forms, a case management tool, translation and
a link to the certified ADR entities. At the time of the Commission’s
2023 report, there were about 430 such entities, ranging from two in
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Romania to 82 in France (European Commission 2023b). About 64 %
of the notified entities delivered non-binding outcomes and about
20% outcomes binding on both parties; the remaining entities de-
livered outcomes binding only on the trader, or more than one type
of outcome (European Commission 2023b). Member States also had
to establish national ODR contact points, with at least two ODR ad-
visers each, to assist the parties in using the platform and to provide
information on consumer rights and redress options. In 2019 a “direct
talks” module was added, allowing the consumer to send the com-
plaint to the trader and attempt an amicable solution within 90 days
before turning to an ADR entity.

The results were disappointing. The main weakness of the plat-
form was its dependence on the trader’s express agreement to the
procedure. According to the Commission’s impact assessment, about
13,000 complaints were submitted EU-wide in 2021, a low number
given the strong growth of e-commerce during the pandemic. In
about 80% of cases the trader did not respond, and in about 20%
it refused explicitly. As a result, 99% of cases were closed automat-
ically after 30 days, and only 169 complaints, about 1% of the total,
were resolved through the platform mechanism (European Commis-
sion 2023a). Since several attempts to improve the platform had not
changed this picture, the Commission concluded in October 2023
that further changes were unlikely to produce a different result (Eu-
ropean Commission 2023b). The platform was discontinued on 20
July 2025, following Regulation (EU) 2024/3228.

Two structural factors might explain this outcome. The first is na-
tional legal culture. Consumer ADR developed unevenly across Mem-
ber States, and its use depends largely on how familiar each society
is with informal dispute resolution and on how much it trusts such
procedures (Creutzfeldt 2018). This helps to explain the large differ-
ences in the use of the EU platform, from almost 3,000 complaints in
Germany to fewer than five in Lithuania in 2020 (European Commis-
sion 2021).

The second factor is the development of large online marketplac-
es. These now include most of the small and medium-sized enterpris-
es for which the EU platform had been designed, and they have taken
most ODR “in-house”. Consumers and traders do use online dispute
resolution, but they use the marketplaces’ own systems, which are
better adapted to the business conducted on the platform and give
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quicker results. The Commission itself acknowledged that the ADR
Directive, in its existing form, was not adapted to digital markets (Eu-
ropean Commission 2023a).

10. Lessons and future challenges

The contrast between the success of private ODR systems and the
results of the EU platform suggests that the successes of technolo-
gy-based consumer ADR were achieved contrary to the expectations
of lawyers. Mixed teams of lawyers with technological knowledge and
technology entrepreneurs appear to have been better placed for this
task than lawyers working from theoretical principles. Approaches
that were “too legalistic” failed.

However, these solutions are not without challenges. One is digital
vulnerability. Consumers interact with sellers in digital environments
that can learn about them and adapt to them. Given the data-driv-
en character of current commercial practices, every consumer is, to
a varying degree, exposed to being profiled and targeted in an ex-
ploitative way (Helberger et al. 2022). Future ODR mechanisms will
need to address this kind of power imbalance and restore a balance
between trader and consumer when a conflict arises.

It is uncertain whether any EU-level mechanism can reproduce the
success of marketplace systems. These are specific settings, in which
the provider of the dispute resolution system has both the incentive
and the means to ensure that it functions adequately: an interest in
long-term relations with all users, enforcement instruments such as
holding or reversing payments, and full integration into the platform.
A public framework will find it difficult to reproduce these features.
Business support is in any case essential. In a voluntary system, con-
sumer ADR schemes are not established, financed or publicised, and
their decisions are not observed, without the active support of busi-
nesses (Hodges, Benohr and Creutzfeldt-Banda 2012).

The Commission’s response was to abandon the platform and, in
its proposal to amend the ADR Directive, to extend the scope of the
Directive, for example to disputes not directly related to the contract
and to disputes between EU consumers and non-EU traders, and to
encourage online marketplaces to meet quality standards in their own
dispute resolution systems through self-certification. This marks a
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move from a public, top-down model towards a co-regulatory model,
in which private platforms bear the main responsibility for dispute
resolution, subject to minimum standards and supervision. The dif-
ficulty will be to balance requirements that may conflict with each
other: procedural guarantees, speed, low cost, adaptation to digital
markets and attractiveness for both consumers and traders.

11. Conclusions

Consumer ADR, properly understood, is not about avoiding the
courts but about adapting mechanisms to disputes at each stage of
their development. The basic idea of the ADR movement, that dif-
ferent forms of dispute resolution have different logics, strengths and
limits, remains valid, even though the criteria it developed for choos-
ing between mechanisms do not fit the consumer context well.

Consumer disputes have features that make them both an obvious
field for ADR but also a problematic one: low individual value, high
volume, significant power imbalance, frequent cross-border elements
and the absence of an ongoing relationship between the parties. They
require mechanisms different from the standard models developed
for commercial or civil disputes between parties of comparable re-
sources and sophistication. The starting point must be the observa-
tion that consumers do not take their complaints to court. A system
that ignores this, however sound in theory, will not work in practice.

The main lesson of three decades of experimentation is that im-
provements did not come from applying the central principles of
ADR theory to consumer disputes. They came from a by-product
of the ADR movement that had received less attention: the breaking
down of the dispute resolution process into stages, each of which can
be redesigned for efficiency, accessibility and proportionality. Digital-
isation was important for this redesign because it made new forms of
communication, early diagnosis and resolution possible at a fraction
of the cost and time of traditional procedures.

The objective should be mechanisms that are both fair and acces-
sible, that reduce rather than increase power imbalances and that pro-
duce outcomes the parties can accept. The proportionality approach
associated with Lord Neuberger, according to which imperfect but
accessible and affordable justice is better than no justice or excessively
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costly justice, is in this context a recognition of practical conditions
rather than an abandonment of principle. As for procedural guaran-
tees, improving existing systems that work is likely to be more effec-
tive than building theoretical models from nothing (Bojin and Doroga
2025).
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INTELLECTUAL PROPERTY LAW AND SUSTAINABLE
INNOVATION IN THE CIRCULAR ECONOMY

Péter Meze:”

Summary: 1. Introduction. — 2. The conceptualisation of upcycling. — 3. The his-
tory of upcycling. — 4. The effects of the linear economy on nature. — 5. The
rationale of upcycling. — 6. Major intellectual property law concerns regard-
ing upcycling. — 6.1. Exclusive IP rights versus inclusive upcycling. — 6.2. IP
overlaps. — 6.3. Spatial conflicts. — 7. Concluding remarks.

1. Introduction

Intellectual property (hereinafter: IP) is a centuries-old concept of
the Western world and forms a fundamental interest and value of the
European Union (hereinafter: EU), triggering robust legislation as well.
Sustainability is often treated to be a novel phenomenon, irrespective
of its historic roots in thriftiness and reuse of resources. In our 21st
century society, the overlap and interplay of the two concepts is far
from being settled, which is predominantly due to two major reasons.

On the one hand, the legally relevant contours of sustainability are
not fixed yet. As such, it is hard to elaborate how to quantify and over-
all conceptualise sustainability. Is it predominantly an environmental
or an economic concept or something else? Is it focusing on social
(macro-level) or also individual (micro-level) sustainable practices? Is
it per se legally enforceable or more like a principle, a framework, or a
starting point rather than an end point? Most probably all aspects are
relevant — meaning that the contours of sustainability are even harder
to delineate.

On the other hand, sustainability and intellectual property are vis-
ibly at odds with each other. This conflict might stem from two main
reasons.

" Professor of Law, University of Szeged (Hungary); adjunct professor (dosent-
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First, the discussions and the narrative on sustainability seem to
be partially misplaced. It is typically centred on (pure) environmental
issues; and when it comes to intellectual property law, typically on
the fashion industry (even more precisely, mainly on the differences
between haute couture and fast fashion). In fact, however, it can affect
any other parts of the creative economy, ranging from copyright to
industrial property and from analogue to digital. Also, sustainability
is often represented to separate conscious consumerism from dev-
astating corporate practices, although there are activities that lie in
between these two extremes (as it will be shown later on, there are
artisan upcyclists, too). Finally, sustainability is often attached to the
concept of poverty, which is far from reality, as anyone — including the
rich and the socially responsible corporations alike — might carry out
environment-friendly activities. In sum, sustainability is zot limited
to commercial activities; the added value of sustainable practices is
often artistic or purely sentimental. At the same time, these misun-
derstandings position sustainability vis-a-vis intellectual property on
the ‘wrong side’, meaning that sustainable practices harm the existing
intellectual property regime.

Second, the conceptual underpinnings of the two concepts show
significant differences, too. Let us approach this question from the
direction of intellectual property law. It is generally treated to be ex-
clusive (meaning that rightholders have exclusive rights and therefore
they can prohibit others — with certain caveats — from acting against
those rights); proprietary (that is, property-like rights are granted, as
Article 17(2) of the Charter of Fundamental Rights of the European
Union as well as many other human rights treaties and documents con-
firm); it is territorial (rights are limited to certain geographical areas,
excluding the operation as well as any interest in using them outside of
the given space); progressive / value creation (protection is granted as a
reward for past uses and an incentive to create/invent even more in the
future, leading to a loop of novel creations and innovations); linear (in-
tellectual property is forward-looking and terminates with the end of
term of protection, typically diminishing any interests in the continued
use of resources); finally it is technologically and socially determined
(meaning that lots of factors, e.g. the form, type, technology, method
etc. of the use of a work, mark or innovation affect its legal categori-
sation and the limits to such rights). Sustainability is typically just the
exact opposite: it is inclusive (aiming to reach the overall good of soci-
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ety); non-proprietary (focussing on the commons); it does not have any
spatial limits for the good of our overall Globe; it does not necessarily
aim at the creation of any direct or economic value, but social benefits;
it is circular and hence is based on the many ‘re’-s (reuse, recycling,
redistribution etc.); and the technological and social aspects do not
necessarily affect the overall need to act for environmental progress.

Based on this, it is easy to conclude that intellectual property can
both facilitate (through e.g. green patents or exceptions for certain re-
uses) and hinder sustainability (by e.g. foreclosing unauthorised uses
of protected goods, like clothes wearing trademarks).

Yet, that conclusion leads nowhere when it comes to finding the
right place to start our analysis of the overlap and interplay of the two
concepts. Maybe surprisingly, I recommend looking back at the defi-
nition of sustainability as designed by the Brundtland Commission,
namely, it means “meeting the needs of the present without compromis-
ing the ability of future generations to meet their own needs” (World
Commission on Environment and Development 1987). Although the
language of the sentence is broad and absolutely ‘soft’, it is a great one
since anyone can read any reasonable argument into it. My reading
is as follows: sustainability represents a new philosophy for environ-
ment-conscious producers and consumers, promising new botton:-up
approaches to decrease the negative consequences of human activities
on Earth. As such, it is more like a lighthouse, showing the right di-
rection, but the actual steps (including legally binding ones) on how
to arrive at the desired locus are on us humans, including our legal
fictions, corporations as well as states.

The present chapter continues as follows: we will take a look at
one of the timeliest case studies for the conflicts of sustainability and
intellectual property law, namely, the practice of upcycling. Through
that, we can find convincing arguments on how the two fundamental

concepts could effectively co-exist for the sake of humanity and the
whole Earth.

2. The conceptualisation of upcycling
Upcycling is often referred to as the re-collection, improvement

and use for different purposes of data, the value-recovering recycling
of plastic bottles or aluminium. The common element of any upcy-
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cling is the ability (though in certain cases, not a necessity) to create
added value. Zimring conceptualised upcycling as “the creation of
new goods from salvaged ones in a way that increases the value of the
material” (Zimring 2016). For the purposes of the present chapter,
upcycling is limited to the aspects of this activity that are relevant for
IP law, and hence where the use affects tangible items (objects) that
embody certain forms of IP protection. Hence, upcycling is defined as
transformative — recontextualised or repurposed — recycling and redistri-
bution of tangible copies of works or goods that are protected by IP law.
Upcyclists recontextualise the physical embodiments of IP-protected
contents (the complete copy of the works or goods, or a part of it) for
“pure” artistic/creative or commercial purposes. The source objects
of upcycling shall be more than raw materials, but goods that repre-
sent, embody, visualise etc. IP-protected expressions.

Upcycling is a prominent movement in the fashion industry; how-
ever, it is also present in other fields of the creative industry, e.g. art,
design or architecture. Consequently, upcycling might be carried out
for commercial purposes, but that is not an obligatory conceptual el-
ement of the process. Attention shall be paid to the ‘non-industri-
alised’ nature of the work of numerous upcyclists, many of whom are
‘artisans’, who produce a small number of unique handicraft goods
in a do-it-yourself manner, and represent the grassroots nature of this
movement. As such, upcycling might only be a ‘sentimental’ activity;
yet the added value of these unique upcycled goods might be more
than that or something that aims to raise awareness regarding (or pro-
testing) certain social phenomena. Overall, upcycling might be a spe-
cial transformative form of freedom of expression.

3. The history of upcycling

Upcycling is by no means a new phenomenon. A product that is
about to be upcycled might still work for its original purpose. Howev-
er, as times change, that purpose might become irrelevant or worthless
or the product simply has 7zore value in serving another function. The
product is transformed, cycled upwards, into another, more valuable
product. As consumers and businesses are increasingly aware of envi-
ronmental issues, upcyclists are turning their eyes on everyday items
that have decreased in value in their original function, whereas they
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turn innovative uses of old goods into a business that would without
doubt align with the aims and targets laid out in the European Union’s
Green Deal (COM(2019) 640 final).

There are lots of examples of early upcycling practices: starting
from the late 1800s and lasting at least until the 1960s, cotton feed
sacks were commonly transformed into garments in rural Ameri-
ca. Stiff bags were used for rags and rough towels, whereas lighter
and softer sacks were recycled into everything from undergarments
to dresses and from dish towels to bedsheets and curtains. At the
time, this was called neither upcycling nor recycling, but conserving.
Brandes explains that upcycling was neither fashionable, trendy nor
cool — it was exactly the opposite, and a mark of poverty (Brandes
2009). This is a key difference between ‘old’ and contemporary up-
cycling: nowadays, upcyclists tend to highlight the recycled nature of
their transformative products.

4. The effects of the linear economy on nature

The global fashion and textile industry largely relies on linear
business models, and the continuous production of new garments and
accessories. Obviously, such trash-by-design business models are far
from the green transitions that the EU Green Deal desires, and in-
credibly unsustainable. The global fashion and textile sector is one of
the biggest polluters of the Earth. It is estimated to be responsible for
10% of global carbon emissions. Due to the growth of the global mid-
dle class, the number of garments purchased annually has increased
drastically during the 21st century. The problem of such conspicuous
consumption is particularly pressing in the wealthy Global North. For
example, the average person living in Scandinavia buys and wears be-
tween 26 and 48 garments annually and throws away around 11 kilo-
grams of textiles (Nordic Council of Ministers 2023).

Now, the circular potential of old garments and textiles is not uti-
lised. Most of the textile waste ends up in landfills. One of the solu-
tions would be to encourage various fashion stakeholders and con-
sumers to upcycle at least the part of this waste that is still suitable
for such purposes. Moreover, policy decisions that embrace and help
to normalise upcycling would perhaps change consumer attitudes to-
wards textile waste in general: to see its potential in becoming some-
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thing beautiful, instead of viewing it as disgusting, dirty, or something
that must be thrown away.

5. The rationale of upcycling

By its very nature, upcycling is becoming the next conflict zone
for IP rightholders and sustainability-oriented producers over the re-
cycling of used consumables as IP law and the circular economy are
relying on the same resources with significantly different logics and
policies. Transformative uses or — merely — reuses of protected subject
matters are not evidently lawful or illegal. Certain secondary uses are
expressly reserved — via exclusive rights — for the rightholders, e.g. the
adaptation of a copyrighted work, affixing the trademark on a new
packaging of the product or relying on a patented invention to come
up with an innovation. At the same time, IP norms also list various
transformative exceptions or limitations for the benefit of users of the
works or goods, e.g. freedom of speech-based parody of a copyrighted
work or a designed good; artistic reappropriation of a physical object
or the resale or rebinding of books; maybe even repackaging pharma
products.

IP law might act as an enabler of the circular economy, but it typ-
ically acts as an obstacle to it. As, however, Kur and Calboli (Kur,
Calboli 2023) noted, if the current framework does not provide suf-
ficient room for responding to the pressing need to promote a circu-
lar economy, then we should consider alternatives to modify the IP
system to better suit a quality-focused, eco-friendly and sustainable
economy. With the growing need for green transition, upcycling can
work as a case study for decision-makers from the domestic to the in-
ternational level to re-imagine IP policies to support green transitions
at micro level by allowing individuals (upcyclists) the reuse of IP-af-
fected goods; at mzeso level by convincing investors and industry-level
organisations to renew economic models and invest in transforma-
tive recycling; and at 7zacro level by allowing legislation to incentivise
innovative activities to minimise waste and maximise the benefits of
consumables for their full life-cycle.
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6. Major intellectual property law concerns regarding upcycling

Based on the above, there are at least three distinct, but inter-
twined concerns that IP law must address when it comes to upcycling.
First, the contrast between exclusive IP rights and inclusive sustain-
ability and circularity that also leads to a ‘commercial paradox of up-
cycling’. Second, the need for holistic IP legislation to mitigate IP
overlaps in consumables. Third, spatial conflicts exist, that is, there
might be divergent needs of waste exporters and importers and there
might be a clash of developed and developing nations over the reuse
of trash. This also relates to the phenomenon of ‘waste colonialism’.

6.1. Exclusive IP rights versus inclusive upcycling

The exclusive nature of IP rights aims to guarantee a high level
of protection of creators, innovators and businesses. The underlying
theory of IP is to provide incentives for creativity and innovation and
to guarantee rewards for such acts to the benefit of those who come
up with culturally, economically and/or socially desirable expressions
in the fields of arts, literature, science, commerce and industry. Con-
sequently, these ‘absolute’ rights allow, on the one hand, the exclusive
exercise or licensing of the relevant rights. On the other hand, in the
lack of any exception or limitation, the rightholders might also enforce
those rights against third parties carrying out unauthorised activities.

As indicated above, upcycling differs from this logic on a concep-
tual as well as a practical level. It aims to enable downstream market
players (and, indeed, average persons) to (re)use materials or objects
for a purpose that might only be indirectly connected to the original
goal of the expressions embodied in those materials/objects. As such,
upcycling does not only trigger novel creative and innovative solu-
tions, but it is predominantly based on resources which their origi-
nal creators/producers are unwilling to use. In other terms, upcycling
does not only fill the void but also targets a different socially and eco-
nomically desirable goal, namely, a more sustainable living environ-
ment via more circularity of materials.

As upcycling is a ‘secondary’ use of goods, the downstream mar-
ket might be of crucial importance from an IP perspective, too. On
the one hand, such commerce shall not be monopolised by IP right-
holders. The doctrine of exhaustion allows lawful owners of copies
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of works/goods to legitimately resell those copies. The doctrine guar-
antees the resale of the originals themselves, even if they are embed-
ded into new tangible objects via physical recontextualisation. On the
other hand, various forms of IP law, e.g. trademark law, are based on
the distinctiveness or non-confusing nature of the IP good (in case of
trademark law, the mark itself). Therefore, upcycled goods might be
able to mislead consumers on the source (authenticity) of the given
product, and hence rightholders might have a legitimate ground to
tackle upcycling. Such situations might arise e.g. in cases of repack-
aging pharmaceutical products, where “a presentation of a product
(...) does not enable normally informed and reasonably attentive con-
sumers, or enables them only with difficulty, to ascertain whether the
product originates from the proprietor of the trade mark or an un-
dertaking economically linked to him or her or, on the contrary, orig-
inates from a third party adversely affects the function of indicating
the origin of the mark”, as confirmed by the Court of Justice of the
European Union (hereinafter: CJEU) in Merck Sharp & Dobme and
Others (CJEU 17.11.2022, C-224/20, para. 127). Trademark holders
might lawfully oppose further commercialisation, if they have a le-
gitimate reason to do so, “especially where the condition of the goods
is changed or impaired after they have been put on the market” (Arti-
cle 15(2) Directive (EU) 2015/2436; Article 15(2) Regulation (EU)
2017/1001). The same right of objection is granted to patent holders,
e.g. in cases of remanufacturing of patented goods (Article 29 Agree-
ment on a Unified Patent Court 2013).

Global leaders of the luxury fashion industry (e.g. Chanel and
Louis Vuitton) have taken steps every now and then to prohibit
downstream (or underdog) companies from producing and selling
fashion products, like jewellery, apparel, handbags and accessories.
Although many of the cases end up in a settlement between the par-
ties (e.g. Louis Vuitton Malletier S.A.S. v. Sandra Ling Designs, Inc.,
2021 WL 3742024; Chanel Inc. v. Shiver and Duke LLC, et al., 2022
WL 3868113), there is some case law that confirms the viability of TP
rightholders’ classic argument, namely, that the secondary products
might confuse average consumers and hence infringe the claimants’
exclusive trademark rights.

This can be illustrated by comparing two cases concerning the sale
of upcycled watches, which also shed light on ‘dirty’ and ‘clean’ up-
cycling practices.
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On the one hand, in Hamzilton v. Vortic (Hamilton International
Ltd. v. Vortic LLC, et al., 486 F.Supp.3d 657 (S.D.N.Y. 2020)), the
defendant Vortic LLC refurbished antique pieces (so-called “Rail-
road-Era movements”) produced by plaintiff Hamilton Watch Com-
pany between 1894 and 1950 to sell ‘new’ watches called “The Lancas-
ter’. The Lancaster had a Gorilla Glass back, which made the internal
workings of the watch visible, including the trademarked term ‘Ham-
ilton’, too. The ‘Hamilton’ trademarks were also visible on the antique
face of the watches. The trial judge concluded that the infringement
of trademarks necessitates the consumers’ likelihood of confusion.
Amongst others, Judge Nathan relied on two seminal trademark de-
cisions, namely Polaroid v. Polarad and Champion, to decide on the
claim of likelihood of confusion.

In Polaroid v. Polarad (Polaroid Corp. v. Polarad Electronics
Corp., 287 F.2d 492 (2d Cir. 1961)), the Second Circuit listed eight
factors to be checked as regards likelihood of confusion: “[w]here
the products are different, the prior owner’s chance of success is a
function of many variables: the strength of his mark, the degree of
similarity between the two marks, the proximity of the products, the
likelihood that the prior owner will bridge the gap, actual confusion,
and the reciprocal of defendant’s good faith in adopting its own mark,
the quality of defendant’s product, and the sophistication of the buy-
ers”. The Second Circuit nevertheless left the analysis flexible by add-
ing that “[e]ven this extensive catalogue does not exhaust the possi-
bilities—the court may have to take still other variables into account”
(Polaroid v. Polarad, p. 495). This is where the holding in Chanzpion
comes into play. In that judgment, the U.S. Supreme Court found that
“[f]ull disclosure gives the manufacturer all the protection to which
he is entitled” (Champion Spark Plug Co. v. Sanders, et al., 331 U.S.
125 (1947), p. 130).

The trial court in Vortic ultimately found that both cited cases
support defendants’ position. On the one hand, Vortic’s website de-
scription and magazine advertisements highlighting the use of antique
pieces to produce The Lancaster watches as well as the lack of any
suggestion of sponsorship or affiliation between the parties made the
defendant’s disclosure ‘full’ per Champion. On the other hand, the
Polaroid factors supported finding against infringement: the plaintiff
was found not to put forward strong enough evidence as regards its
mark’s distinctiveness on the market; the overall impression of the
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similarity of marks seemed not to mislead average consumers; the
market for the parties” watches might not be close enough; the quality
differences of the products do not confuse consumers either; there is
no evidence for any actual confusion either; the defendants produced
evidence for good faith in producing the watches; and, finally, the
consumer base of the two companies’ watches was found to be highly
sophisticated. Quite interestingly, the trial judge expressly referred to
upcycling as part of the defendant’s good faith behaviour. In sum,
upcycling was found to be lawful if trademarked products or pieces of
them are used in good faith and in a non-confusing manner. The judg-
ment was subsequently affirmed on appeal (Hamilton International
Ltd. v. Vortic LLC, 13 E4th 264 (2d Cir. 2021)).

Such ‘clean upcycling’ might be, however, countered by ‘dirty’
practices, where the use is carried out with the aim of commercial-
ly free riding on the reused source in a materially different form so
that customers might be confused. This was confirmed in Rolex v.
Beckertime (Rolex Watch USA, Inc. v. Beckertime, L.L.C., et al., 96
F4th 715 (5th Cir. 2024)), where the defendant used decades-old
Rolex watches to ‘customise’ (rather than ‘recondition’ or ‘repair’)
them by modifying the watches, adding extra diamonds and aftermar-
ket bezels, bracelets or straps. In sum, the newly marketed watches
looked ‘materially different’ from vintage Rolex watches, leading to
the confusion of customers. In a very similar case, the Swiss Supreme
Court found in January 2024 that Artisans de Geneve’s (AdG) pri-
vate customisation practice, where clients provide watches they own
to AdG for personalisation, is lawful; yet AdG would not be allowed
to carry out any such customisation on a commercial level, upon its
own initiative, without prior authorisation (Artisans de Genéve SA
contre Rolex SA, Tribunal fédéral, 19.1.2024, 4A_171/2023). Like-
wise, the Japanese IP High Court found in the Junkmania case (Intel-
lectual Property High Court, 23.10.2018, 2018 (Ne) No. 10042) that
installing elements of plaintiff’s trademarked and designed products
on defendant’s originally cheap products to generate a ‘now feeling’,
‘cool feeling’ or ‘interesting feeling’ runs against plaintiff’s exclusive
rights. In 2025 and 2026, French courts declared the reuse of worn,
but functional scarves and buttons of luxury brands such as Hermes,
Chanel and Louis Vuitton to infringe trademark and copyright laws
(S.A.S. MAISON R&C, S.A.S. ATELIER R&C, and Géraldine Lu-
gassy Demri, No RG 22/10720, No Portalis, 352J-W-B7G-CXY7], 10
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April 2025; S.A.S. Z and S.A.RL. KAMAD REWORKED, 21 May
2026, Tribunal judiciaire de Paris, RG No 25/00621; Hermes v. Le
Bidon frangais, Paris Judicial Court, June 2026).

From a copyright perspective, the Finnish Tableware jewel-
lery and copyright case (Finnish Copyright Council, Statement TN
2021:9, ‘Astiakorut ja tekijanoikeus’) deserves the closest look. In the
underlying case, upcycling artist A had used pieces of broken porce-
lain tableware, such as plates and cups, to make jewellery (necklaces
and earrings) out of them. The tableware was originally produced and
marketed by company F The used plates and cups had been deco-
rated, inter alia, with floral patterns and berries of different colours.
Earrings and necklaces from each set of broken tableware had been
designed and produced in a way so that decoration themes would
match each other.

In its statement, the Finnish Copyright Council (FCC) assessed
the doctrine of exhaustion in the context of upcycling works of ap-
plied art. It was concluded by the FCC that the decoration passed the
threshold of originality and hence it is protected by the copyright of
company E. The porcelain pieces used for earrings and matching pen-
dants had been chosen among the pieces of the same set of tableware.
The FCC had to consider, among other things, whether the distribu-
tion right to the copyright-protected tableware had been infringed
by such use, or, alternatively, the said right had been exhausted in
accordance with the Finnish Copyright Act.

The upcycling case law is yet limited. Many other questions might
arise from transformative recycling in the future. Apart from econom-
ic rights of copyright and industrial property rightholders, authors’
moral rights might kick in as a possible ground to treat upcycling as
illegal. Here, we must consider the right of attribution, and the right
of integrity. First of all, we must note that the rightsholder of moral
rights can never be a corporate entity, such as a fashion brand. Only
the natural person who created the work can invoke these rights.
Thus, the big corporations who tend to object to upcycling cannot
use moral rights as the legal basis for their objections. When it comes
to the right to attribution, it would be hard to argue why the original
author would not have the right to be attributed as such if the original
work can be identified in the upcycled product. However, crediting
the author in the context of an upcycled work is far from compli-
cated. The author’s name need not necessarily appear in the product
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itself. Mentioning the name in, for instance, the sales packaging, price
tag, digital product passport or washing instructions label can be con-
sidered sufficient. Thus, if an upcyclist just pays attention to author
credits, the right of attribution does not conflict with the upcycling
of a copy of the work. The right of integrity, on the other hand, is
a bit more complicated in the context of upcycling. The author of
the original work may try to claim that the amendments the upcyclist
made cause prejudice to their honour or reputation. However, wheth-
er an amendment to a work is de facto prejudicial is generally assessed
by using an objective yardstick — i.e., it is not based on the author’s
own opinion. It would be difficult to argue how transforming an old,
broken, or worn-out copy of a work into a new object would cause
prejudice to its author. Moreover, changes to utilitarian works are typ-
ically more easily justified than changes to purely artistic works. As
the works that are upcycled are more often garments, interior textiles,
furniture, tableware and other utilitarian works, the possibility to use
the right of integrity to prohibit the upcycling of a work remains a
rather theoretical one. It can thus be concluded that the right of integ-
rity can hardly ever be used to hamper upcycling activities.

A similarly undiscovered territory of upcycling might be its over-
laps with exceptions and limitations. In the European Union, these
might include educational uses, quotation for criticism/comment,
parody or pastiche in copyright law (Article 5(3)(a), (d) and (k) Di-
rective 2001/29/EC, respectively); or non-distinctive/descriptive, ex-
pression-related, referential (Article 14(1)(b) and (c) Directive (EU)
2015/2436; Article 14(1)(b) and (c) Regulation (EU) 2017/1001) or
nominative use (New Kids on the Block v. News America Publishing,
Inc., 971 E2d 302 (9th Cir. 1992); Playboy Enterprises, Inc. v. Welles,
279 E3d 796 (9th Cir. 2002)) defences in trademark law. The question
of exceptions is equally important under United States law. On the
one hand, Keats treats upcycling as free riding on the goodwill and
creativity of IP rightholders, describing upcyclists’ practices as ‘less-
er efforts’ compared to those of rightholders (Keats 2020); hence he
refuses the reliance on any exceptions under United States law. More
constructively, Lepesant suggests that United States trademark law
ought to be amended to create an affirmative defence for upcycling
practices (Lepesant 2023). On the other end of the scale, Schener-
man argues that upcycling can already fit into the concept of United
States fair use doctrine and thus it does not infringe trademark rights



Intellectual Property Law and Sustainable Innovation in the Circular Economy 245

(Schenerman 2020). Also, Calboli and Armstrong argue that upcy-
cling should be considered lawful under a broad interpretation of
the doctrines of trademark, first sale and fair use (Calboli, Armstrong
2025). In addition, they argue that upcycling — particularly when
clearly communicated through labelling and disclaimers — warrants
First Amendment protection under the United States’ Constitution as
a form of expressive speech advocating for circular economy princi-
ples and environmentally conscious practices. Lemley and Mazzurco
(Lemley, Mazzurco 2023) offered a multi-faceted analysis to exclude
liability for upcycling/customisation activities. They claim that such
non-commercial users shall fall outside of trademark law’s domain;
customised goods might be treated as expressive works, and hence
they might be sheltered by the Rogers test (Ginger Rogers v. Alber-
to Grimaldi, et al., 875 F2d 994 (2d Cir. 1989)) under U.S. law; the
inclusion of branded products in the upcycled goods represents only
components; and the first sale doctrine shall not prohibit the modifi-
cation of branded goods.

Finally, exceptions and limitations might direct us toward a more
detailed review of the role and interplay of fundamental rights, in-
cluding the protection of intellectual property as a form of property
(Article 17(2) of the Charter) and a high level of environmental pro-
tection (Article 37 of the Charter).

6.2. IP overlaps

The second major concern regarding upcycling might stem from
the fact that numerous IP-relevant objects/materials are capable of
embodying distinct IP rights, e.g. garments might secure copyright,
trademark and design rights for their creators or producers. Since up-
cycling is based on the reuse of the whole or parts of these source
materials, the partially different logics of copyright and industrial
property laws might complicate the transformation or reuse of these
mixed goods.

There are numerous concepts of the various forms of IP rights
that differ in detail. For example, the underlying theories and incen-
tives of IP laws are significantly distinct; the thresholds of protection
differ significantly in copyright, trademark and design law; the rights
and their scope might also diverge; exceptions and limitations might
also look and work differently in these subcategories of IP law. Trade-
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mark law’s rules on confusion might prohibit something that could fit
into the freedom of speech under copyright law.

Likewise, the doctrine of exhaustion has a slightly different scope
in industrial property law than in copyright law. Consequently, the
doctrine might allow for certain uses under copyright law, but not
under trademark or design law. Which field of law shall prevail in
a case involving both (or more) IP rights? Those who criticise the
application of copyright law in protecting mass market products (like
cosmetics or clothes) may be correct, as after all the basic goal of
copyright law has historically been the protection of culture (liter-
ary, artistic, and scientific works) rather than the protection of trade
control (Euro-Excellence Inc. v. Kraft Canada Inc., [2007] 3 S.C.R.
20, 2007 SCC 37). At the same time, the CJEU has recently refused
the horizontal application of IP defences. In Audi (CJEU 25.1.2024,
C-334/22, para. 27), a case involving design and trademark over-
laps, the Court found that “the scope of Article 110 of Regulation
No 6/2002, in that it imposes certain limitations only on protection
conferred on designs and applies without prejudice to the provisions
of EU law relating to trademarks. That provision therefore contains
no derogation from EU trademark law”. Article 110 of Regulation
(EC) 6/2002 was a transitional provision; following the EU design
reform, the repair clause has now been made permanent in Article 20a
of that Regulation, as amended by Regulation (EU) 2024/2822, and in
Article 19 of Directive (EU) 2024/2823. The correctness of any such
argument against the horizontal application of defences has long been
subject to criticism. As Senftleben put it (Senftleben 2020), “[i]lnstead
of paving the way for a maximization of benefits, the cumulation of
intellectual property rights must lead to a minimization of protection
that is readily available”. Only time will tell which of these arguments
prevails in upcycling cases.

6.3. Spatial conflicts

Strong IP regimes originate from the Global North, predominant-
ly Europe and North America. By contrast, other parts of the globe
lag behind in the level of protection of IP rights. We will not judge
whether the Global North’s approach is the right one. We shall, how-
ever, flag that strong IP rights led to capitalism (quickly outpacing
the romantic view of authorship in copyright law) and, even worse,
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consumerism. The latter is notorious for the production of enormous
waste and high carbon footprint. How the trash of such a system is
handled is a serious concern of our modern society, and that brings us
closer to the spatial concern of upcycling. Namely, that most waste —
in luckier situations, the unsold but fully functional products — ends
up in the countries of the Global South, making them the dustbin
of Global North companies. To remain optimistic, however, we shall
look at the bright side of such a situation: numerous innovative start-
ups have grown in those Global South countries (as well as in other
more environment-conscious regions, e.g. Scandinavia in North Eu-
rope) that repurpose the wasted materials. In sum, there is a great
chance that the pursuit of a more sustainable living environment will
lead to significantly different policies, legislation and practices in the
various nations of the Global North and South in the long term.

7. Concluding remarks

Overall, humankind is at a policy momentum with respect to sus-
tainability. IP law might have a significant role in preserving the Earth
as a liveable environment, upkeeping human well-being, managing the
global environmental crisis and eliminating technological metabolism.
Sustainability and IP co-exist in parallel and overlap to a certain de-
gree. Nevertheless, they are distinct concepts, and their general goals
are far from each other. The ultimate paradox is that no sustainability
might be reached without incentivising the creation and profit-orient-
ed rewarding mechanisms. Unfortunately, the current paradigm of IP
law does not focus on sustainability, either at the normative or at the
policy level. Policymakers should therefore pay closer attention to and
should not hinder (and, if possible, even prioritise) green solutions to
maximise the positive effects of the circular economy on our society’s
survival. As such, any proposals that aim to reach this goal shall be
heavily supported.

In sum, upcycling, though still in its infancy, might function as an
excellent case study for this discussion. Indeed, we cannot but expect
greater debates around it.
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EU GEOGRAPHICAL INDICATIONS
AND CIRCULAR ECONOMY: GENERAL OVERVIEW
AND FURTHER REFLECTIONS

Bernardo Calabrese”

SuMMARY: 1. Introduction. — 2. Geographical Indications as suz generis intellectu-
al property rights. — 3. The EU legal regime of geographical indications. — 4.
A unitary GIs system with two schemes: Protected Designations of Origin
(PDO) and Protected Geographical Indication (PGI). — 5. Registration pro-
cedure and relevant documents. — 6. Right to use, control mechanisms, and
enforcement of Geographical Indications. — 7. The scope of protection of
Geographical Indications. — 8. Sustainability of Geographical Indications
in the EU reformed regime. — 9. The new discipline of Geographical Indi-
cations for derivative products. — 10. Further reflections on GI System and
circular economy (not) to conclude.

1. Introduction

Geographical Indications (“GIs”) represent a very important in-
tellectual property regime in the context of the EU legal order. That
is why, in the context of the new paradigm shift towards a sustainable
circular economy that characterizes the EU policy agenda, it could be
interesting to link the two aspects in order to provide some insights
and further reflections within the broader debate.

In order to do so, it is necessary first to provide a general overview
of GIs, presenting them as a peculiar regime of EU law whose legal
characteristics remain relatively unfamiliar, even among European
consumers.

Then, more advanced legal issues concerning GIs can be ad-
dressed, with particular emphasis on the challenges arising from sus-
tainability and circular economy, in light of the evolving policy prior-
ities of the European Union. This final part is intended to offer just
some perspective for reflections rather than ready-made conclusions,
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since this is not the forum for developing a thorough elaboration of
relevant proposals and viable solutions.

2. Geographical Indications as sui generis intellectual property rights

Geographical Indications are recognised under EU law as intel-
lectual property rights. Although considerable academic debate exists
regarding their precise legal nature from a theoretical point of view,
it is sufficient for our purposes to observe that their status as intellec-
tual property rights is firmly established in the principal international
agreements (e.g. TRIPS Agreement) and, even more clearly, in EU
legislation.

One aspect deserves particular emphasis from the outset: GIs con-
stitute a suz generis intellectual property right. In other words, they
represent an autonomous and independent legal institution, distinct
from every other form of intellectual property. They differ not only
from copyright and patents, but, most importantly, from trademarks.

The distinction between GIs and trademarks is fundamental to
understanding the EU system. A trademark is an intellectual property
right protecting the distinctive sign of a product or service originating
from a specific commercial source. In other words, it identifies the
business responsible for placing a product or service on the market
and enables consumers to distinguish that undertaking from its com-
petitors.

Geographical Indications pursue a different objective. Although
they also constitute intellectual property rights, and although they
also function as distinctive signs, they are not designed to identify the
commercial origin of a product. Instead, they indicate that a product
originates from a specific geographical area and possesses qualities,
characteristics, or a reputation linked to that territory.

Consequently, under EU law, GIs and trademarks are separate
legal institutions that fulfil different functions and should not be re-
garded as overlapping forms of protection.

To better understand the practical significance of Gls, it is useful to
consider a number of well-known examples. Products such as Cham-
pagne, Parmigiano Reggiano, Prosciutto di San Daniele, Queso Man-
chego, and Miinchener Bier all constitute GIs protected under EU
law. These products originate from defined geographical areas and
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possess specific qualities or characteristics associated with those ter-
ritories. Importantly, a geographical indication does not identify an
individual producer; rather, it designates an entire “subcategory” or
“group” of products sharing a common geographical origin and com-
plying with the relevant production requirements.

Another example can clearly illustrate this distinction. Numer-
ous producers manufacture Champagne, each marketing its prod-
ucts under its own trademark, such as Veuve Clicquot. In this ex-
ample, Veuve Clicquot is the trademark identifying the commercial
source of the product, whereas Champagne is the GI identifying
the protected subcategory of sparkling wines originating from the
Champagne region and complying with the applicable production
specifications.

Accordingly, the term Champagne does not function as a “classic”
trademark because it does not identify a single commercial undertak-
ing. Rather, it communicates information concerning the geographical
origin and quality of a product.

However, the names corresponding to GIs could be protected
with further special types of trademark, namely collective marks and
certification marks. Collective marks identify the commercial origin
of a product but in a “collective” sense, indicating membership in an
organized association. Certification marks indicate the possession of
certain characteristics as verified by a responsible rightholder. Even
if in the abstract these two special types of trademarks could both be
adapted to protect Gls, they would lack a fundamental element of
Gls as suz generis intellectual property rights in the EU fashion: that
is, the role of the public authority in underpinning the credibility of
the regime. That is why GIs could be defined as a hybrid between a
private collective mark and a public certification scheme.

Understanding this distinction between trademarks and Gls is es-
sential for appreciating the rationale underlying the EU sui generis
system. In fact, GIs do not pursue a mere “market” objective of re-
ducing search-costs for consumers while enabling business to invest
and capitalize their reputation. On the contrary, GIs pursue a multi-
faceted policy mission, mixing classic objectives of consumer informa-
tion and fair competition with more peculiar objectives of territorial
development and cultural preservation.
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3. The EU legal regime of Geographical Indications

Going into detail in the EU legal framework, another fundamen-
tal aspect of GIs concerns the distribution of legislative competence.
This issue is particularly significant in the context of EU law because
GIs constitute one of the few areas of intellectual property in which
the European Union exercises exclusive competence.

Unlike other forms of intellectual property protection, Gls are
governed exclusively at the EU level. In many areas of intellectual
property law, national and EU systems coexist. Trademarks provide a
clear example of this dual structure. A business may register a trade-
mark before its national intellectual property office, thereby obtaining
protection limited to the territory of a single Member State. Alterna-
tively or indeed cumulatively, it may apply to the European Union
Intellectual Property Office (EUIPO), headquartered in Alicante, to
obtain an EU trademark that enjoys unitary protection throughout
the European Union. These two systems coexist, allowing applicants
to choose the form of protection most appropriate to their commer-
cial interests.

This dual approach reflects one of the traditional principles of in-
tellectual property law: the principle of territoriality. Historically, in-
tellectual property rights have been closely linked to State sovereignty.
Since intellectual property rights are granted by public authorities,
their legal effects have traditionally been limited to the territorial ju-
risdiction of the authority that confers them. Consequently, territori-
ality remains a fundamental principle governing intellectual property
law both within domestic legal systems and at the international level.

Obviously, when the sovereignty discourse concerns the EU legal
order, the situation is more complicated. To a certain extent, this can
explain why competences are so fragmented between European and
national level. However, GIs represent a notable exception. Over time
(and somehow not in proper way) the EU has progressively estab-
lished a unitary system in which GIs may be registered and protected
only at the EU level. Today, the Union enjoys exclusive competence in
this field, meaning that Member States cannot establish independent
national systems of protection for Geographical Indications. National
authorities continue to play an important administrative role during
the application procedure, but the legal recognition of a GI belongs
exclusively to the EU.
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Accordingly, there is not (anymore) an autonomous Italian,
French, or Spanish system of Geographical Indications comparable
to national trademark systems. Products originating in individual
Member States may certainly qualify for geographical indication pro-
tection, but registration is ultimately granted through the EU legal
framework rather than under national legislation. This exclusive com-
petence constitutes one of the defining characteristics of the EU GI
system and distinguishes it from most other branches of intellectual
property law.

Another distinctive feature of GIs is their historical relationship
with the so-called Common Agricultural Policy. The development of
the GI regime was originally driven by agricultural policy objectives
rather than by intellectual property considerations alone. This can
be appreciated in those multifaceted policy objectives as described
above. Consequently, the first categories of products benefiting from
geographical indication protection were “agri-food” products, with a
special position for wines.

Although GIs have subsequently evolved, this historical back-
ground continues to influence the structure of the current legal frame-
work. Even today, the EU system remains organised according to dif-
ferent categories of products, namely agri-food products, wines, spirit
drinks, and, more recently, craft and industrial products.

At first sight, this categorisation may appear somewhat artificial.
On the one hand, the legal framework continues to distinguish between
different classes of products. On the other hand, the recent extension
of GI protection to craft and industrial products has considerably
broadened the scope of the system, making GIs potentially applicable
to almost any kind of goods. Nevertheless, the division into product
categories remains a structural characteristic of the EU regime.

Despite these categories, the legal principles governing Gls are
largely uniform. The substantive concepts, registration procedures,
and mechanisms of protection are substantially common across the
different sectors. Consequently, although the legislation distinguishes
between various categories of products, the overall architecture of the
system remains coherent, allowing the same fundamental principles to
govern GlIs regardless of the products concerned.

A significant reform of the EU legal framework was recently en-
acted. Before this reform, GIs were regulated through separate legis-
lative instruments. Specific regulations governed agri-food products,
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wines, and spirit drinks, while no regime existed for craft and indus-
trial products.

The recent reform fundamentally reorganised this framework. A
consolidated regulation now governs agri-food products, wines, and
spirit drinks under a common legislative structure, replacing the pre-
vious sector-specific approach with a more coherent and harmonised
framework (Regulation (EU) 2024/1143). At the same time, a sepa-
rate regulation introduced a dedicated regime for craft and industrial
products, which became operational on 1 December 2025 (Regula-
tion (EU) 2023/2411).

The introduction of a separate regime for craft and industri-
al products responded to differing political sensitivities among the
Member States about GIs, which historically were present and still
are so. While several Member States have traditionally supported a
strong GI policy, others have been less prone to do so. Consequently,
the EU legislator considered it preferable to establish a distinct legal
framework specifically designed to promote the development of this
new category of Gls, rather than simply extending the considerably
more complex agricultural regime already existing.

As said, the underlying principles governing GIs remain substan-
tially identical. However, the coexistence of these two legislative in-
struments inevitably raises certain issues concerning consistency and
coordination. This is particularly true because of certain normative
discrepancies not so easy to reconcile. In this sense, it should be an-
ticipated that this distinction between the two regulations reflects
primarily political and institutional considerations rather than funda-
mental legal differences. That is why an objective of overall consisten-
cy can (and should) be pursued, as it will be argued further.

4. A unitary Gls system with two schemes: Protected Designations of

Origin (PDQO) and Protected Geographical Indication (PGI)

Having outlined the institutional framework governing Gls, it is
now useful to examine their essential legal features. Although GIs
constitute a unitary category of intellectual property rights, the EU
system distinguishes between two main different forms of protection:
the Protected Designation of Origin (PDO) and the Protected Geo-
graphical Indication (PGI).
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Both PDOs and PGIs fall within the broader family of GIs and
are represented by official EU quality symbols (respectively, the “red”
and the “blue” logo) that consumers can commonly see on such
products (Delegated Regulation (EU) 2025/26, Annex XVII). Nev-
ertheless, they constitute two distinct legal schemes characterised by
different eligibility requirements and different degrees of territorial
connection. In general terms, the PDO represents the more stringent
form of protection, whereas the PGI provides a broader and more
flexible regime.

To qualify as a Protected Designation of Origin, three cumula-
tive conditions must be satisfied (Article 46(1) Regulation (EU)
2024/1143).

First, the product must originate from a specific geographical
area, which normally consists of a defined place or region and, only in
exceptional circumstances, an entire country. The territorial element
is therefore fundamental. In most cases, the protected area is relative-
ly limited in geographical scope. For example, Champagne originates
exclusively from the Champagne region, while Miinchener Bier is
linked specifically to the city of Munich and its surrounding area rath-
er than to the whole of Bavaria. Although broader geographical areas
may occasionally be recognised, such as for Scotch Whisky, the un-
derlying principle remains the existence of a clearly defined territory.

Secondly, the product must possess qualities or characteristics that
are intrinsically linked to that geographical area. It is therefore insuf-
ficient merely to identify a product with a particular place of origin.
Furthermore, the relevant qualities must derive from the territory it-
self. EU law requires the existence of a genuine qualitative link be-
tween the product and the geographical environment in which it is
produced.

For PDOs, this territorial link is understood in a particularly strict
and objective sense through the concept of terroir. Borrowed from
French legal and agricultural terminology, the notion of zerroir has
evolved in the context of GI in order to encompass considerably
more than the physical location of production. It includes the natural
environment, climatic and geological conditions, traditional produc-
tion methods, local know-how, and the historical experience of the
producers operating within that territory. These natural and human
factors combine to create the distinctive characteristics that justify
protection under the PDO regime.
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The third requirement concerns the production process itself. In
the case of a PDO, all stages of production must take place within the
defined geographical area. This requirement reflects the particularly
strong territorial connection characterising the PDO system and re-
inforces the objective relationship between the product and its geo-
graphical origin.

Protected Geographical Indications follow a more flexible ap-
proach. This broader scheme was introduced to accommodate prod-
ucts whose relationship with the territory is less intensive but nev-
ertheless sufficiently significant to justify legal protection. In many
cases, products have acquired a long-standing reputation associated
with a particular geographical area even though their characteristics
cannot be explained exclusively by natural or environmental factors.

Like the PDO, the PGI requires that the product fulfil three con-
ditions of the same kind (Article 46(2) Regulation (EU) 2024/1143).

First, the product shall originate from a defined geographical area.
The territorial element therefore remains an essential prerequisite.
However, the nature of the required link differs significantly.

Under the PGI scheme, the relevant qualities of the product may
derive not only from objective environmental conditions but also from
its reputation. The geographical connection may therefore be estab-
lished through the historical recognition enjoyed by the product, the
continuity of traditional production methods, or the long-standing
association between the product and the territory in the perception
of consumers. In other words, the emphasis shifts from the objective
concept of zerroir towards the historical and cultural reputation devel-
oped by the product over time.

From a theoretical perspective, this distinction has generated
considerable academic debate. PDOs are traditionally regarded as
embodying an objective, terroir-based model, whereas PGIs rely on
a broader reputational connection. In practice, however, the distinc-
tion has become progressively less pronounced. Both schemes in-
creasingly emphasise the longstanding continuity of production, local
know-how, and the territorial traditions that justify protection. Both
schemes rely on this mix of geography and history as the roots of the
specific distinctive qualities of the product to be protected as GI. As
a result, the practical differences between PDOs and PGIs are often
less significant than the legal definitions might suggest, at least from
this point of view.
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Another substantial distinction between the two regimes concerns
the production process. Whereas a PDO requires that every stage of
production takes place within the protected geographical area, a PGI
requires only that at least one stage of production occurs within that
territory. This considerably relaxes the territorial connection and pro-
vides producers with greater organisational flexibility.

This more flexible structure of the PGI in terms of production pro-
cess has also attracted criticism. Allowing only one production stage
to take place within the geographical area may weaken the genuine
territorial link and, in some circumstances, facilitate abusive or exces-
sively broad claims to protection. Whether these concerns materialise
depends largely on the specific content of each product specification.
In practice, many PGIs maintain a much stronger territorial connec-
tion than the legal minimum would require. For instance, although
raw materials may originate outside the protected area, most or all
subsequent production processes may still take place within the des-
ignated territory, thereby preserving a substantial geographical link.
At the same time, it is true that certain PGIs are too loose, following
mere business logic rather than sound territorial rooting. Consequent-
ly, the flexibility of PGIs should not be regarded as problematic in
itself: its appropriateness ultimately depends on how the single PGI
is structured and managed. However, the system should consider ap-
propriate correction considering the existence of such problematic
practices.

In addition to PDOs and PGlIs, EU quality policy includes sev-
eral other quality schemes, such as the Traditional Speciality Guar-
anteed (Article 52 Regulation (EU) 2024/1143) and optional quality
terms, including “mountain product” (Article 82 Regulation (EU)
2024/1143). These schemes differ fundamentally from proper GIs
because they are not based on a specific geographical origin. A TSG
protects a traditional recipe or production method rather than a ter-
ritorial link, so that it can be reproduced elsewhere than the place
of origin, while the designation “mountain product” refers to pro-
duction in mountainous areas defined in general, rather than located
in a certain geographical region. Since neither scheme requires the
close territorial connection that characterises GIs, they fall outside the
scope of the present discussion.
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5. Registration procedure and relevant documents

Protection as a GI is granted only upon registration. Unlike other
forms of protection that may arise through use or reputation alone,
GIs benefit from the specific legal regime established under EU law
only after completion of the formal registration procedure. Conse-
quently, all well-known GI examples recalled above are protected be-
cause they have been duly entered in the EU register of Gls.

The registration procedure operates through a two-stage struc-
ture, combining national and European administrative procedures.
As a general rule, applicants must first complete a preliminary ex-
amination at national level before the application is transmitted to
the EU level for final assessment and registration (Articles 10 and 13
Regulation (EU) 2024/1143, as well as Article 7(1) Regulation (EU)
2023/2411).

A limited exception has recently been introduced for craft and
industrial products (Article 7(2), Regulation (EU) 2023/2411). Under
the new legal framework, Member States that have not established a
national authority responsible for conducting the preliminary exam-
ination may allow applicants to submit their applications directly to
the competent EU authority. This solution was introduced primarily
to facilitate the implementation of the new regime in Member States
with limited experience or interest in GIs. Nevertheless, the ordinary
procedure remains based on two successive administrative stages: an
initial national examination followed by a final decision at EU level.

During the first stage, applications are examined by the compe-
tent national authority, which may be either the national intellectual
property office or another public body, such as the competent minis-
try (agriculture or trade), depending on the institutional organisation
of the Member State concerned.

Once the national examination has been successfully completed,
the application proceeds to the European level. Here, the institutional
framework reflects the ongoing evolution of the EU system. For agri-
food products, wines, and spirit drinks, the European Commission
continues to act as the authority responsible for registration. By con-
trast, under the recently introduced regime for craft and industrial
products, responsibility has been entrusted to the European Union
Intellectual Property Office (EUIPO). This institutional distinction
illustrates the peculiar nature of the GI system, which combines el-
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ements of traditional agricultural governance with those of modern
intellectual property administration.

The registration procedure is initiated exclusively upon applica-
tion by the interested operators. The competent authorities do not
act ex officio to identify products deserving protection. Rather, the
process follows a bottom-up approach, requiring the producers them-
selves to seek registration of the GI for their product (Article 9 Regu-
lation (EU) 2024/1143 and Article 8 Regulation EU 2023/2411).

It is important to stress that applications are generally submitted
not by individual producers but by producer groups. This reflects the
collective nature of GIs. Since a GI identifies, as said, a sub-category
or “group” of products rather than the product of a single under-
taking, the legal framework assumes that several producers operating
within the same geographical area share an interest in protecting the
geographical name. Consequently, local producers are expected to or-
ganise collectively and submit a joint application. Although EU law
provides limited exceptions allowing applications by individual pro-
ducers in exceptional circumstances, the collective model remains the
general rule and one of the defining features of the GI regime.

Every application must be accompanied by a number of support-
ing documents (Article 12 Regulation (EU) 2024/1143 and Article 11
Regulation (EU) 2023/2411). Among these, two are particularly sig-
nificant: the single document and the product specification.

The single document summarises the essential characteristics of
the GIs and provides the legal justification for its protection. It ex-
plains the geographical origin of the product, the territorial link, the
historical tradition underlying its production, and the specific qualities
or reputation that justify recognition as a GI. In essence, it presents
the substantive grounds supporting the application (Article 50 Regu-
lation (EU) 2024/1143 and Article 10 Regulation (EU) 2023/2411).

The product specification serves a different function. It constitutes
the technical document defining the production rules and parame-
ters applicable to the GI. It specifies the process methods and quality
standards that producers must comply with in order to market their
products under the protected geographical name (Article 49 Regula-
tion (EU) 2024/1143 and Article 9 Regulation (EU) 2023/2411).

The registration procedure also includes the possibility of opposi-
tion. Interested parties may challenge an application on several legal
grounds, including, for example, the generic nature of the proposed
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name or conflicts with earlier trademark rights (Articles 15(3) and
26 Regulation (EU) 2024/1143 as well as Article 19 Regulation (EU)
2023/2411). The opposition system mirrors the two-stage registration
procedure and therefore distinguishes between the national and Euro-
pean phases. During the national stage, opposition may be lodged by
operators established within the Member State where the application
originates. Once the procedure reaches the European level, however,
those national operators are no longer entitled to raise objections. At
this stage, opposition is reserved for third parties who were not enti-
tled to participate during the national examination. This procedural
separation prevents duplication of objections and contributes to the
orderly conduct of the registration process. However, interested par-
ties should be aware of this preclusion.

Finally, registration does not render a GI immutable. The legal
framework allows amendments, particularly to the product specifica-
tion, whenever adaptation becomes necessary (Article 24 Regulation
(EU) 2024/1143 and Article 31 Regulation (EU) 2023/2411). Such
amendments may reflect technological developments, changing en-
vironmental conditions, evolving consumer preferences, or other cir-
cumstances requiring modifications to production and presentation
rules.

The applicable procedure depends on the significance of the pro-
posed amendment. Minor modifications may be approved by the
competent national authority alone. Conversely, amendments affect-
ing the essential characteristics of the GI require a new two-stage pro-
cedure involving both the national authorities and the competent EU
institution. This mechanism ensures that substantial changes remain
subject to the same level of scrutiny as the original registration while
allowing sufficient flexibility to accommodate the evolving needs of
producers and markets.

6. Right to use, control mechanisms, and enforcement of Geographical
Indications

One of the most distinctive features of the EU system of Geo-
graphical Indications is the concept of the right to use (Article 36 Reg-
ulation (EU) 2024/1143 and Article 47 Regulation (EU) 2023/2411).
In this respect, Gls differ significantly from other forms of intellec-



EU Geographical Indications and Circular Economy 263

tual property protection. Traditionally, intellectual property rights
are based on the principle of exclusivity: the rightholder alone may
exploit the protected right or authorise its use by third parties. Geo-
graphical Indications follow a different logic. As collective intellectual
property rights, they are founded on an open and non-discriminatory
system of access. Any economic operator satisfying the legal require-
ments governing a geographical indication is entitled — has the “right”
— to use the protected name.

Alongside the right to use, the GI regime also establishes a duty
to use the official EU quality symbols (Article 37 Regulation (EU)
2024/1143 and Article 48 Regulation (EU) 2023/2411). For agri-
food products, the PDO and PGI logos must appear on the label. Al-
though exceptions exist for certain categories, including some wines,
spirit drinks, and the recently introduced craft and industrial Geo-
graphical Indications, the mandatory display of the official symbols
remains the general rule. This obligation reflects an important policy
objective. As previously noted, public awareness of GIs remains rel-
atively limited, even within the EU. The mandatory use of the offi-
cial logos therefore serves not only an informative function but also
contributes to increasing consumer awareness and promoting the EU
quality schemes.

The right to use GlIs, in terms of open and non-discriminatory ac-
cess, should not, however, be understood as unrestricted access. The
right to use a geographical indication is limited to producers operat-
ing within the defined geographical area. Nevertheless, all producers
established within that territory are entitled to use the GI provided
that they comply with the applicable legal requirements. It could be
also defined as a “club” system, but actually as an “open” club: in
fact, membership of the producer group or consortium responsible
for managing the GI is not a precondition. Likewise, participation in
the procedure that originally promoted or registered the GI is unnec-
essary. The only decisive conditions are that the producer operates
within the designated geographical area and that the product com-
plies with the applicable Product Specification. Consequently, any
producer meeting these requirements is entitled to market its product
under the protected geographical indication. In practical terms, a pro-
ducer established within the Champagne region who complies with
the Product Specification is entitled to market its wine as Champagne,
irrespective of membership in the relevant producer consortium.
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At the same time, it should be stressed that geographical origin
and quality compliance constitute a double cumulative condition. In
other words, geographical origin alone is insufficient. A producer op-
erating within the protected geographical area may use the GI only if
the product fully complies with the technical standards established in
the product specification. To illustrate, ownership and cultivation of
vineyards located within the Champagne region does not automati-
cally entitle the producer to market its wine as Champagne. The pro-
ducer must also comply with the detailed production rules governing
such a PDO, as laid down in the relevant product specification.

In truth, a third condition must also be satisfied. In addition to
geographical origin and quality compliance, producers must success-
fully undergo the relevant control procedures. Only producers who
are local, compliant, and duly certified are entitled to use the protect-
ed geographical indication.

This is a very defining characteristic of the GI system, being based
on a comprehensive framework of independent controls regulated
by law and inspired by public logic. Compliance with the product
specification is not left exclusively to the producer group managing
the GI. Instead, producers must undergo verification carried out by
public authorities or independent third-party certification bodies (Ar-
ticle 39 Regulation (EU) 2024/1143 and Article 52 Regulation (EU)
2023/2411). Independent certification constitutes one of the princi-
pal features distinguishing GIs from other forms of quality claims,
including certification marks that merely indicate certain product
characteristics without being subject to systematic external verifica-
tion. The existence of an independent control system reinforces the
credibility of GIs by ensuring that the quality guarantees associated
with the protected name are effectively monitored and enforced.

The recently introduced regime for craft and industrial Geograph-
ical Indications partially departs from this traditional model. Under
certain circumstances, self-certification is permitted (Article 51 Regu-
lation (EU) 2023/2411). This innovation proved controversial during
the legislative process. It was introduced primarily to facilitate the
development of the new regime and encourage wider participation by
producers. Nevertheless, this solution is strongly criticized, because of
the risk of weakening one of the fundamental pillars of the GI system.

The control system extends beyond the ex ante certification stage,
in terms of compliance verification preceding the marketing of the
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product. It also encompasses ex post controls, in terms of market sur-
veillance about the respect of this intellectual property rights (Arti-
cle 42 Regulation (EU) 2024/1143 and Article 54 Regulation (EU)
2023/2411). Market surveillance is intended to identify products
unlawfully using protected GIs in order to prevent the marketing of
goods that fail to satisfy the relevant standards, to the detriment of the
objectives of the system.

An important feature of the EU system is that enforcement of Gls
is not left exclusively to private initiative. Member States are required
to ensure the ex officio protection of GIs. Consequently, the compe-
tent public authorities must monitor compliance with the legal regime
and take appropriate enforcement measures whenever infringements
are identified, regardless of whether individual producers initiate le-
gal proceedings.

This principle has not always been uniformly accepted. In the past,
some Member States argued that protecting GIs originating in other
Member States should remain primarily the responsibility of the af-
fected producers. This objection has since been overcome. Under the
current legal framework, all Member States are required to protect all
registered GlIs, irrespective of their national reference. This solution
consistently reflects the unitary nature of the EU system. Since Gls
constitute EU intellectual property rights rather than national rights,
every Member State bears responsibility for ensuring their effective
protection throughout the internal market, in a spirit of “loyal” co-
operation.

In this regard, the enforcement of GIs should take into account
the territorial scope of the exclusive right as extending also to prod-
ucts intended exclusively for export. A product manufactured within
the EU in violation of a protected GI infringes the exclusive right even
if it is destined solely for markets outside the Union. Accordingly, a
market operator (or the public authority entrusted with enforcement)
cannot rely on the argument that the unlawful use of the GI is for
products addressed exclusively to consumers in third countries. Un-
der the principle of territoriality, as said fundamental to intellectual
property rights, the relevant infringement occurs where the unlawful
use takes place also at the stage of production, so in this case within
the territory of the European Union.

Finally, one of the most significant innovations introduced by the
recent reform concerns the digital enforcement of GIs (Article 43 Reg-
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ulation (EU) 2024/1143 and Article 60 Regulation (EU) 2023/2411).
The new legislative framework extends enforcement mechanisms
to internet domain names and services provided by online interme-
diary, including digital marketplaces and platforms. In this respect,
GIs have been brought into line with other categories of intellectual
property rights, which already benefit from enforcement mechanisms
specifically designed to address infringements occurring within the
digital environment.

7. The scope of protection of Geographical Indications

Having examined the institutional framework governing Gls, it
is now appropriate to consider their substantive dimension as intel-
lectual property rights, namely the scope of protection conferred by
EU law. As with all intellectual property rights, the legal mechanism
of Gls is to provide protection by granting the rightholder the ability
to exclude unauthorised third parties from using the protected sub-
ject matter. While copyright protects creative works, patents protect
inventions, design rights safeguard the appearance of products, and
trademarks protect the distinctive signs identifying the commercial
origin of goods and services, GIs protect the names of such sub-cat-
egories of typical products whose (renowned) quality or (qualitative)
reputation are linked to a specific geographical area.

Despite the articulation of the EU system, GIs enjoy a uniform
standard of protection. The same substantive rules apply regardless
of whether the protected designation is registered as a PDO or a PGI
and irrespective of the category of product concerned, including agri-
food products, wines, spirit drinks, and craft and industrial products.
Similarly, the protection applies equally in both offline and online
environments. Consequently, although the GI regime encompasses
different product categories and legal schemes, the substantive pro-
tection afforded by EU law is unitary.

The legal framework establishes four principal forms of protec-
tion (Article 26 Regulation (EU) 2024/1143 and Article 40 Regulation
(EU) 2023/2411). While protection against misleading practices rep-
resents the traditional and internationally recognised core of GI pro-
tection, the EU system extends considerably beyond this minimum
standard by introducing broader and more distinctive mechanisms.
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Starting from the end of the norm, the fourth hypothesis represents
these the most conventional form of protection: that is, misleading in-
dications regarding geographical origin. A GI is infringed where the
presentation of a product misleads consumers into believing that it
originates from the protected geographical area when this is not the
case. This form of protection is based upon the traditional concept of
consumer confusion. If consumers purchase a product believing it to
be an authentic Champagne, whereas it does not originate from the
Champagne region, the GI has been infringed through a misleading
indication of origin in this most “classic” sense.

A similar rationale underlies the third hypothesis of protection
against false or misleading indications appearing on packaging or
product presentation. Here again, the objective is to prevent consum-
ers from being deceived regarding the true geographical origin of the
product. In this case, the same logic applies to those practices that go
beyond the use of the GI in the product name. In this sense, also this
provision corresponds to the more traditional understanding of GI
protection that exists in many legal systems worldwide.

However, the most distinctive feature of the EU regime for Gls
regards the first and second hypothesis. The first one extends pro-
tection beyond situations involving consumer confusion by prohibit-
ing direct or indirect commercial use of GIs. In the case of compara-
ble products, the use of a Gl is prohibited based on the sole condition
that such products are not compliant with the product specification.
This applies irrespective of whether consumers are actually misled, so
granting a therefore considerably broader protection than the simple
prohibition of deceptive practices.

Furthermore, even where the products concerned are not compa-
rable, unauthorised use may still be prohibited if it results in the un-
fair exploitation of or detriment to the reputation of the GI. Obvi-
ously, this aspect of the regime requires a case-by-case assessment,
and it is open for debate in its actual and correct extension. However,
it demonstrates well that the EU system protects not only consumer
information but also the economic and reputational value embodied
in GIs themselves.

An even more distinctive form of protection of Gls is provid-
ed through the concept of evocation. Under EU law, a GI may be
infringed even where the protected name is not used directly, and
even where expressions such as “style”, “type”, “method”, “imita-
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tion”, “kind”, or similar qualifying terms accompany the disputed
designation. Such disclaimers do not exclude infringement. The pro-
hibition is therefore exceptionally broad and reflects one of the defin-
ing characteristics of the EU system.

The practical implications of this regime are best illustrated
through the case law of the Court of Justice of the European Union,
which has progressively expanded the concept of evocation.

One of the basic cases to show how evocation works in practice is
the use of the designation “Parmesan” for cheeses that did not com-
ply with the PDO Parmigiano Reggiano (CJEU, case C-132/05). The
Court confirmed that geographical indications are protected against
translation, as the very black letter of the law provides, so concluding
that the use of term “Parmesan” constituted an infringement of the
relevant GI.

Historically, the landmark decision for evocation is the “Cambo-
zola” case (CJEU, case C-87/97), concerning a cheese marketed under
a name combining references to Camembert and Gorgonzola. The
Court held that the nominal part “zola” was sufficient to evoke the
PDO Gorgonzola, thereby infringing GI protection. Importantly, the
decision did not depend upon any finding of consumer confusion.
It is a fact that consumers were unlikely to purchase the Cambozola
cheese believing that it was genuine Gorgonzola. Nevertheless, the
mental association created between the two names was sufficient to
establish infringement, exactly because evocation protects Gls from
any mechanism of unauthorized market association.

Subsequent case law further broadened this principle. In the
“Verlados” case (CJEU, case C-75/15), a Finnish spirit produced by
a company located in the town of Verla was marketed under such a
name resembling the protected French GI Calvados. Applying the
reasoning developed in Cambozola, the Court easily concluded that
the designation was unlawful under the notion of evocation.

The judgment is particularly significant for several additional rea-
sons. First, the Court rejected any so-called “truth” defence. The fact
that the producer was genuinely established in the town of Verla did
not justify the use of a name evoking the GI. Secondly, the Court
denied the applicability of a “de minimis” principle. In this sense,
the producer argued that only a limited number of bottles had been
produced, but the Court held that the scale of production was irrele-
vant for determining infringement. Finally, the Court reaffirmed that
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consumer confusion is not a necessary element of evocation, also with
regard to local consumers. More precisely, even if Finnish consumers
in this case clearly understood that Verlados differed from Calvados,
the mental association between the two products remained sufficient
to establish infringement.

The concept of evocation was expanded even further in the “Glen
Buchenbach” case (CJEU, case C-44/17). The product concerned was
a whisky produced in Germany bearing such a designation allegedly
considered in violation of the GI Scotch Whisky. Although the word
“Glen” is actually not a part of the GI, the Court concluded that this
characteristically Scottish term, widely use by the local whisky indus-
try, was capable of leading consumers to associate the product with
the protected GI. The absence of any textual similarity with the GI
was therefore immaterial. What mattered was already the conceptual
association created in the consumer’s mind.

Then, the broadest interpretation of evocation (at the moment)
was reached in the “Queso Manchego” case (C-614/17). Queso Man-
chego is a PDO for a typical cheese produced in the La Mancha re-
gion of Spain. The dispute concerned a producer who used imagery
associated with Don Quixote de la Mancha, including references to
the literary character Rocinante and visual elements depicting the cul-
tural landscape of La Mancha, without directly using the protected
designation itself. The Court held that evocation may arise not only
through words but also through figurative elements capable of estab-
lishing the said mental link with the GI. Moreover, this case is even
more important because the infringing producer was actually estab-
lished in the relevant geographical area (although its products were
not compliant with the GI in question). Consequently, also labels,
images, symbols, and other visual representations may all constitute
infringements where they evoke the protected GI according to the
mental mechanism so established.

This presentation cannot cover all relevant decisions about GlIs.
However, this line of case law clearly demonstrates the exceptionally
broad scope of protection enjoyed by GIs as a matter of principle
under EU law. Although the breadth of this protection remains the
subject of considerable debate, the EU judges tend to support the leg-
islature’s objective to safeguard not only consumers against deception,
but also the distinctiveness, reputation, and economic value associat-

ed with GlIs.
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8. Sustainability of Geographical Indications in the EU reformed re-
gime

After this general overview about Gls as suz generis regime in the
EU legal framework, some further reflections can be provided in light
of the new paradigm of a sustainable circular economy.

As known, sustainability has become one of the central priorities
of contemporary EU agenda. Nevertheless, this policy objective has
only marginally influenced most areas of intellectual property law.
Neither trademark law, patent law, nor copyright law has undergone
substantial reform aimed at incorporating sustainability through new
substantive requirements, conditions, or exceptions. However, Gls
represent a notable exception in this sense.

Owing to their close relationship with agricultural policy, territo-
rial development, and the preservation of cultural heritage, GIs have
integrated sustainability into their regulatory framework. Rather than
treating sustainability as an external policy objective, the recent re-
form has embedded it within the operation of the GI system itself.

Starting with agricultural products, GIs now expressly allow pro-
ducer groups to agree on sustainable practices (Article 7 Regulation
(EU) 2024/1143).

These practices must exceed by definition the minimum standards
already required under applicable legislation, thereby encouraging
producers to pursue higher levels of environmental, social, or eco-
nomic sustainability.

The norm further provides that such practices may either remain
voluntary or become binding upon all producers operating under the
GI. Where the producer group decides to make them mandatory, the
sustainability commitments must be incorporated into the product
specification and consequently become legally binding conditions
governing the use of the relevant GI.

An important feature of this mechanism is its bottom-up charac-
ter. The EU legislator deliberately refrained from prescribing specific
sustainability requirements applicable to all GIs. Instead, producer
groups are entrusted with determining which sustainability practices
are appropriate for their particular products and geographical con-
texts, as well as whether such practices should remain voluntary or
become mandatory.

This approach presents both advantages and disadvantages. A top-
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down regulatory model would undoubtedly provide greater uniformi-
ty and stronger legal certainty, but it would also reduce the flexibility
necessary to accommodate the considerable diversity of Gls. By con-
trast, the bottom-up model allows sustainability commitments to re-
flect local conditions, traditional production methods, and the specific
needs of individual producer communities. Moreover, because these
commitments originate from the producers themselves, they may ben-
efit from greater acceptance and more effective implementation.

The sustainability framework also includes an important element
of public transparency (Article 8 Regulation (EU) 2024/1143). After
the reform, producer groups may prepare sustainability reports de-
scribing the relevant practices agreed and enacted for the GI. The
norm requires such reports to be both accurate and comprehensible,
thereby ensuring that the information provided is reliable and accessi-
ble to consumers and any other interested stakeholders. Furthermore,
the European Commission is responsible for making these reports
publicly available, reinforcing their visibility and enhancing the public
dimension of sustainability within the GI regime.

Here again, the legislator has favoured a voluntary rather than
mandatory approach. Unlike the (highly controversial) corporate sus-
tainability reporting obligations or due diligence requirements, the
preparation of sustainability reports remains optional for GI produc-
er groups. Nevertheless, the reform establishes a legal framework de-
signed to ensure that voluntarily disclosed information satisfies mini-
mum standards of accuracy, transparency, and reliability.

The situation is somewhat different for craft and industrial Geo-
graphical Indications. The corresponding regime does not contain
provisions equivalent to those governing sustainability practices and
sustainability reports in the agricultural sector.

In particular, this parallel regime lacks a proper discipline in terms
of definition, scope and conditions of such sustainable practices and
obligations. In this sense, there is no definition of a “legal-plus” stan-
dard, nor even the reference to the environmental and social dimen-
sion of sustainability. Moreover, no regulated form of public report-
ing is provided. Instead, the reform just generally entrusts producer
groups with the task to agree on possible sustainability commitments,
admitting the option to integrate such obligations into the product
specification or through separate instruments (Article 45(2)(c) Regu-
lation (EU) 2023/2411).
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Apart from the single operative issues, this normative divergence
illustrates more broadly one of the principal challenges created by
the recent reform. Several provisions governing craft and industrial
Geographical Indications differ from those applicable to agricultural
products, raising questions regarding the future coherence of the EU
GI system. It remains uncertain whether such differences respond to
a rationale of “agricultural” speciality, or whether agricultural GIs
should be considered the original model of general inspiration, or
even whether the gradual extension of GIs beyond the agricultural
sector should ultimately lead to a new “de-agriculturalized” model
across all product categories. However, as anticipated before, consis-
tency should be preferred and pursued to the benefit of the GI system
itself.

9. The new discipline of Gls for derivative products

This issue becomes particularly evident in relation to the legal re-
gime governing Gls used as ingredients or components of derivative
products, one of the most significant innovations introduced by the
recent reform. Even if this aspect is not directly linked with circular
economy, it presents a remarkable affinity with the logic that inspires
this new paradigm of continuous “redevelopment” of value within the
productive system.

For many years, it was highly debated the issue of determining if
a protected GI could be freely used to express the fact that typical
products constituted an ingredient or component of the final prod-
uct. The central question was to weigh up the conflicting interests of
“competitors”, who actually used genuine GI ingredients and compo-
nents, with the ones of “rightholders”, who generally claim exclusive
control on the use of the protected GI.

To better illustrate this problem, it is enough to recall the well-
known litigation concerning the “Champagne sorbet” case (CJEU,
case C-393/16). A supermarket chain marketed an ice-cream under
this commercial name, on the basis that the recipe contained Cham-
pagne as an ingredient. The legal issue was not (only) whether Cham-
pagne had actually been used, but whether the presence of a genuine
Gl ingredient entitled the producer to refer to the protected GI in the
commercial name of the derivative product.
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The Court of Justice held that, in principle, a producer may refer
to a GI in the name of a derivative product where the product genu-
inely contains the protected ingredient. However, the mere presence
of the ingredient is not sufficient. The GI product must be used in
a quantity capable of conferring an essential characteristic upon the
final product. In other words, a negligible quantity of Champagne
would therefore not justify marketing an ice cream as “Champagne
Sorbet”. In reaching this conclusion, the Court largely confirmed the
approach previously adopted by the European Commission in its in-
terpretative soft-law guidance.

The recent reform has followed this case law, codifying a specific
legal framework governing the use of Gls as ingredients in the agricul-
tural sector (Article 27 Regulation (EU) 2024/1143).

Under the new regime, three cumulative objective conditions
must be satisfied. First, the derivative product must not contain any
another comparable ingredient with respect to the GI. This is to avoid
any ambiguity or misuse. Secondly, the GI ingredient must be pres-
ent in a quantity sufficient to confer an essential characteristic upon
the final product. This is to establish substantial justification of such
use. Thirdly, the percentage of the GI ingredient must be indicated
on the product label. This is to provide consumers with transparent
information.

In addition, the recent reform introduced a procedural mecha-
nism applicable only to prepacked food products containing Gls.
While the substantive conditions remain the same, producers of pre-
packed foods must comply with a further procedural requirement be-
fore marketing the product.

More precisely, the producer intending to market a prepacked
food containing a protected GI ingredient must provide prior written
notification to the producer group responsible for the GI. The notifi-
cation must not merely communicate the producer’s intention, but it
must also demonstrate that all objective legal requirements governing
such use have been satisfied.

Accordingly, the producer is expected to provide documentation
showing, for example, the proposed product label, information about
the supply of genuine GI products used as ingredients, and other evi-
dence of this kind. The notification therefore serves as a transparency
mechanism enabling the producer group to verify whether the legal
framework has been correctly applied.
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On the other side, it is important to emphasize that this procedure
does not establish a system of prior authorization for the producer
group. The producer group is not empowered to grant or refuse per-
mission to use the GI. Rather, its role is limited to verifying whether
the objective legal conditions governing the use of the GI have been
fulfilled. Where the producer group considers that the statutory re-
quirements have not been satisfied, disagreement may arise and of
course it may ultimately be resolved through ordinary judicial mech-
anisms. Nevertheless, the producer group is only entrusted with the
possibility to “acknowledge” or not the lawfulness of the situation
in its response to the producer, providing at most “non-binding” in-
formation about correct use of the GI. The possibility of contractual
agreements between the parties is also envisaged by the legislature
as a mere voluntary option. In this sense, such a notification mecha-
nism remains fundamentally different from an authorization system.
Its primary objective is to encourage transparency and dialogue be-
tween the producer of the derivative product and the producer group
responsible for the GI, thereby facilitating compliance while avoiding
unnecessary disputes.

However, a different solution has been enacted for craft and
industrial Geographical Indications (Article 41 Regulation (EU)
2023/2411).

In this context, the parallel regime establishes a discipline that ap-
pears to depart significantly from the objective approach governing
agricultural Geographical Indications as just described. Where a de-
rivative product incorporates a protected craft or industrial GI as a
component, the producer may not refer to the GI in the commercial
designation of the final product unless the “consent” of the relevant
producer group has been obtained.

This provision introduces a substantially different regulatory
model. Unlike the regime governing agricultural Geographical In-
dications, this regime does not expressly rely upon objective sub-
stantive conditions capable of automatically entitling producers to
use the protected GI. Instead, the reference to the producer group’s
consent suggests a discretionary mechanism resembling prior autho-
rization.
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10. Further reflections on Gl system and circular econonry (not) to con-

clude

The distinction between the two systems is significant. Under the
agricultural regime, the use of Gls in derivative products is governed
by objective legal requirements. Prior notification merely enables ver-
ification that these requirements have been fulfilled, while any con-
tractual arrangements between the parties remain voluntary and must
not involve — as a matter of principle — royalty payments. This ap-
proach preserves one of the fundamental principles underlying Gls:
open and non-discriminatory access for all economic operators satis-
fying the statutory conditions.

By contrast, the craft and industrial regime appears to make the
use of the GI dependent upon the producer group’s consent. Since
the norm does not establish equivalent objective criteria, the producer
group’s decision concerning the use of the protected GI may depend
upon discretionary commercial assessments. Such a mechanism inev-
itably raises concerns regarding legal certainty, equal treatment, and
the risk of discriminatory access. Moreover, if authorization depends
upon the producer group’s consent, contractual negotiations become
unavoidable, thereby introducing a logic close to licensing which is
quite distant — if not dangerous — to the GI system.

As anticipated, this normative divergence represents one of the
most evident inconsistencies introduced by the recent reform be-
tween agricultural GIs and craft and industrial GIs (even if perhaps
not the most serious one, considering the questionable exception of
self-certification as affecting the core value of GIs’ controls and rele-
vant trustworthiness). The coexistence of two different models gov-
erning comparable situations raises important questions regarding the
future coherence of the EU GI system.

From this perspective, the question of derivative products requires
delicate balancing of several different policy objectives. The legal
framework seeks simultaneously to inform consumers, assure objec-
tive quality, preserve fair competition, safeguard subjective reputation
of GlIs, as well as maintain the cultural and social value associated
with traditional products. Reconciling these objectives is particular-
ly complex, taking account the legitimate interests of GIs producers
(pushing for more restrictive rules) and competing operators (pushing
for more liberal rules).
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First of all, it should be repeated that consistency appears pref-
erable in terms of systemic solidity and of legal certainty itself, to the
benefit of consumers, producers, economic operators and public au-
thorities alike. So, if the issue becomes choosing the reference point
for the future development of EU GI law, the principles underlying
the circular economy may offer useful guidance. In fact, from a sys-
temic point of view, the question is not merely how to reconcile the
two parallel GI regimes, but which regulatory model should better
serve the overall policy vision of EU.

Against this background, the agricultural model appears partic-
ularly compatible with the objectives of the circular economy. By re-
lying upon objective legal conditions, transparent procedures, and
prior notification rather than discretionary authorization, the system
facilitates the lawful reuse of protected products as ingredients while
maintaining appropriate safeguards for the protected value of Gls.
This approach promotes dialogue between economic operators in a
spirit of commercial respect, supporting the legitimate interests of op-
erators who conduct honest business on both sides. In this sense, the
necessary protection of Gls is confirmed in a proportional way, with-
out creating unnecessary barriers to the circulation and valorization of
products incorporating genuine GI ingredients.

Accordingly, the agricultural regime may provide a persuasive in-
terpretative model for the craft and industrial regime. Rather than
understanding the producer group’s consent as an unfettered discre-
tionary power, it may be interpreted consistently with the broader
principles governing GIs, namely as a mechanism for verifying compli-
ance with objective legal requirements. Such an interpretation would
preserve fairness, transparency, and equal treatment while remaining
faithful both to the foundational principles of the GI system and to
the broader objectives of the EU circular economy.

Ultimately, the recent reform illustrates how GIs are progressively
evolving from a system concerned primarily with the protection of
geographical names into a broader regulatory framework capable of
integrating sustainability, market transparency, product valorisation,
and circular economy principles in the govern of local production dis-
tricts. In this respect, the continued pursuit of convergence between
the agricultural and craft regimes, in full consistency with the legal
foundations of this suz generis intellectual property right, will be es-
sential for ensuring the long-term effectiveness of Gls.
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FROM THE UN GUIDING PRINCIPLES
TO CORPORATE SUSTAINABILITY DUE DILIGENCE:
A GUIDE TO THE LEGAL FRAMEWORK

Youseph Farah'

Summary: 1. Introduction. — 2. Consumers and invisible business-related human
rights violations. — 3. The evolution of the business and human rights frame-
work. — 3.1. From corporate social responsibility to human rights responsi-
bility. — 3.2. The failed UN Draft Norms. — 4. The United Nations Guiding
Principles. — 4.1. The protect-respect-remedy framework. — 4.2. Why have
the UNGPs become the international benchmark? — 5. Human rights due
diligence: moving from responsibility to accountability. — 5.1. The elements
of human rights due diligence. — 5.2. The emergence of value-chain respon-
sibility. — 5.3. Corporate leverage and the prevention of harm. — 6. Access to
an effective remedy: the forgotten pillar. — 6.1. Judicial remedies and their
limitations. — 6.2. Principle 31 and non-judicial grievance mechanisms. —
6.3. Mediation. — 6.4. Arbitration and the future of effective remedies.

1. Introduction

Business and human rights has emerged over the last two decades
as one of the most significant developments in international regula-
tion. Once regarded primarily as a matter of corporate self-regulation,
often described as corporate social responsibility (hereinafter: CSR)
and framed within the softest possible normative framework, respect
for human rights is now increasingly recognised as an integral com-
ponent of corporate governance and risk management. This develop-
ment has produced binding and, at times, quasi-binding norms with
which businesses are expected to comply.

When Friedman stated that “there is one and only one social re-
sponsibility of business — to use its resources and engage in activities
designed to increase its profits so long as it stays within the rules of the
game, which is to say, engages in open and free competition without
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deception or fraud”, he was undoubtedly contemplating a different
regulatory and commercial environment (Friedman 1970). Corporate
operations and supply chains were then considerably less globalised
than they are today. The contemporary reality is one in which global
supply chains permeate almost every aspect of corporate activity.

Corporations are now expected to identify, prevent and address
the adverse human rights impacts of their activities throughout in-
creasingly complex global value chains. This evolution reflects a
broader shift in expectations concerning the role of business in so-
ciety. While states remain the principal guarantors of human rights
under international law, corporations are now expected to conduct
their activities in a manner consistent with internationally recognised
human rights standards, regardless of where they operate.

Global supply chains have profoundly altered the relationship be-
tween business activity and human rights. Production and the provi-
sion of services are no longer confined within national borders. In-
stead, goods and services are frequently designed in one jurisdiction,
manufactured in another, assembled elsewhere and marketed and
consumed worldwide. Such global production processes have gen-
erated substantial economic benefits but have also created significant
human rights risks. Businesses are often accused of being complicit
(legally as well as morally) in human rights violations occurring along
their global value chains, such as child labour, forced labour, unsafe
working conditions, environmental degradation (which may also en-
danger human health and welfare) and the displacement of indige-
nous communities. These adverse impacts often occur in jurisdictions
where regulatory institutions are weak or where effective judicial pro-
tection is limited, making it difficult for affected communities to ob-
tain meaningful remediation.

At the same time, consumers have become increasingly aware of
the social consequences of their purchasing decisions. Traditionally,
consumer law focused primarily upon protecting consumers against
unsafe products, unfair contractual terms and misleading commercial
practices. However, contemporary consumer protection has gradually
acquired a broader social dimension. Increasingly, consumers expect
businesses to demonstrate that products have been manufactured re-
sponsibly and that corporate activities respect human rights, environ-
mental sustainability and ethical labour practices.

Consequently, consumers are no longer merely purchasers of
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goods and services; they increasingly act as stakeholders capable of
influencing corporate behaviour through purchasing choices, public
campaigns and litigation. In fact, the early CSR cases were no more
than consumer misrepresentation claims. The decision of the Supreme
Court of California in Kasky v. Nike Inc. (27 Cal. 4th 939 (2002))
demonstrated that voluntary CSR communications are not necessarily
insulated from generally applicable rules on false advertising and un-
fair commercial practices. EU legislation expressly links the provision
of clear and reliable sustainability information with consumers’ ability
to make informed purchasing decisions and contribute to more sus-
tainable consumption patterns (Directive (EU) 2024/825, Recital 1;
the national measures transposing this Directive apply from 27 Sep-
tember 2026).

This growing interaction between consumer law and business
and human rights has encouraged governments, international organ-
isations and civil society to reconsider the traditional boundaries of
corporate responsibility. Initially, much of this development occurred
through voluntary initiatives, codes of conduct and industry standards.
While these instruments contributed to raising awareness, their vol-
untary nature often limited their effectiveness, particularly where sig-
nificant commercial interests were involved. The gradual movement
from voluntary corporate responsibility towards legally enforceable
obligations therefore represents one of the defining characteristics of
the modern business and human rights agenda.

The European Union has played an increasingly important role in
facilitating this transition. Although the Treaties contain no compre-
hensive legal basis specifically regulating business and human rights,
the Union has progressively integrated human rights considerations
into various policy areas, including corporate reporting, sustainable fi-
nance, consumer protection, conflict-mineral regulations (see Regula-
tion (EU) 2017/821) and, more recently, mandatory human rights due
diligence. The adoption of the United Nations Guiding Principles on
Business and Human Rights (hereinafter: UNGPs) in 2011 provided
the conceptual foundation upon which many of these developments
have been built. More recently, Directive (EU) 2024/1760 on corpo-
rate sustainability due diligence (hereinafter: CSDDD) has sought to
transform many of the voluntary expectations reflected in the UNGPs
and in the OECD Guidelines for Multinational Enterprises on Re-
sponsible Business Conduct (2023) into legally enforceable corporate
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obligations. The CSDDD has, however, been significantly amended
before becoming applicable: following Directive (EU) 2025/794 (the
so-called “stop-the-clock” Directive) and Directive (EU) 2026/470
(the so-called “Omnibus I” Directive), it must be transposed by 26
July 2028 and will apply from 26 July 2029 to a much narrower group
of very large companies (for EU companies, those with more than
5,000 employees and a net worldwide turnover exceeding EUR 1.5
billion).

This chapter examines that evolution. It begins by exploring the
relationship between consumers, globalisation and business-related
human rights. It then explains the emergence of the UNGPs as the
principal international framework governing corporate responsibility
before examining the European Union’s evolving regulatory response.
Particular attention is devoted to the concept of human rights due
diligence, access to effective remedies and the growing significance
of corporate sustainability due diligence within European Union law.

2. Consumers and invisible business-related human rights violations

The relationship between business and human rights cannot be
understood without first appreciating the profound transformation
that globalisation has brought to international commerce. Modern
corporations frequently operate through networks of subsidiaries,
contractors, subcontractors, suppliers and commercial partners dis-
persed across multiple jurisdictions. These global value chains enable
businesses to maximise efficiency and reduce production costs. Often,
they are the only way of bringing food items, products and services
to consumers. However, they also increase the difficulty of ensuring
that internationally recognised human rights standards are respected
throughout every stage of production and along the business’s global
supply chain.

Many of the most significant human rights controversies associat-
ed with multinational enterprises arise not from the activities of the
company itself but from the conduct of its direct business partners,
such as suppliers, and of its indirect business partners, which, for ex-
ample, supply components of products to its direct business partners.
While these adverse human rights impacts frequently occur outside
the European Union, they also occur within the European Union, in
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hidden sweatshops, through human trafficking and through the abuse
of vulnerable and marginalised groups such as refugees. All of this is
increasingly influencing the purchasing decisions of consumers in the
EU and elsewhere, as well as the reputational standing of companies
that are knowingly or unknowingly involved.

Thus, the emergence of what is commonly described as ethical
consumerism has fundamentally altered this relationship. Consumers
increasingly evaluate products not only according to their quality and
price but also by considering how they have been produced. Informa-
tion concerning labour standards, place of production, environmen-
tal protection, modern slavery and responsible sourcing has become
an important factor influencing commercial behaviour. Allegations of
business-related human rights abuses may expose companies to rep-
utational damage, investor concerns, regulatory investigations and
civil litigation. Consequently, human rights due diligence (herein-
after: HRDD) increasingly forms part of mainstream corporate risk
management rather than representing a purely ethical aspiration. This
mainstreaming, however, is usually carried out by medium — or large —
sized enterprises, which can afford the costs associated with HRDD,
and not the small and family size businesses which may not be able to
afford that cost.

Nevertheless, relying solely upon market pressure raises import-
ant limitations. Consumer purchasing decisions are often influenced
by price, convenience and availability rather than ethical consider-
ations alone. Moreover, consumers frequently lack reliable infor-
mation concerning the conditions under which products have been
manufactured. Voluntary corporate reporting may also suffer from in-
consistency, selective disclosure and difficulties of verification. These
shortcomings explain why reliance upon voluntary corporate respon-
sibility alone, such as codes of conduct or CSR, has gradually given
way to demands for greater regulatory intervention. It is within this
context that the UNGPs emerged as the first comprehensive interna-
tional framework seeking to clarify the respective responsibilities of
states and corporations to respect, protect and realise human rights.

3. The evolution of the business and human rights framework

For many years, the relationship between business and human
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rights remained uncertain. International human rights law address-
es primarily states (Clapham 2006), while corporations, despite their
growing economic power and impact on society, remained largely out-
side the direct reach of international legal obligations. The prevailing
assumption was that governments alone bore responsibility for pro-
tecting individuals against human rights abuses, including those com-
mitted by private actors. Corporations, by contrast, were expected to
comply with domestic legislation and were increasingly encouraged
— but rarely legally obliged — to adopt voluntary standards of respon-
sible business conduct.

This traditional allocation of responsibility became increasing-
ly difficult to sustain as multinational enterprises expanded their
operations across national borders. Many corporations developed
economic resources exceeding those of the states in which they op-
erated. While foreign investment frequently generated employment,
infrastructure and economic development, it also gave rise to situa-
tions in which corporate activity adversely affected labour rights, en-
vironmental protection, indigenous communities and public health.
In many host states, weak regulatory institutions, limited judicial ca-
pacity and political instability meant that victims were often unable to
obtain meaningful remedies, and corporate interests prevailed over
those of people who were often too poor to challenge corporate hu-
man rights violations. These developments exposed an important gap
between the international protection of human rights and the practi-
cal ability to hold corporations accountable for harm associated with
their business activities.

3.1. From corporate social responsibility to human rights responsi-
bility

The first responses to this accountability gap were largely volun-
tary. Throughout the 1990s and early 2000s, many multinational cor-
porations adopted codes of conduct, ethical trading initiatives and
CSR programmes. These initiatives encouraged businesses to consid-
er the wider social consequences of their commercial activities and to
integrate environmental and labour standards into their operations.

Although these voluntary initiatives represented an important
cultural shift, they also demonstrated significant limitations. Their
content varied considerably between companies, they were often im-
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plemented only by large enterprises, and their implementation was
frequently inconsistent. Most importantly, voluntary commitments
rarely created rights capable of being enforced by individuals affected
by corporate misconduct, apart from isolated examples such as Kasky
v. Nike. For example, in Doe I v. Wal-Mart Stores Inc. (572 F3d 677
(9th Cir. 2009)), the US Court of Appeals for the Ninth Circuit held
that employees of Wal-Mart’s foreign suppliers could not rely on Wal-
Mart’s code of conduct, which stated that Wal-Mart monitored its sup-
pliers’ labour standards and working practices. The court’s reasoning
rested on the fact that rights-holders, such as the suppliers’ employees,
are often not the intended beneficiaries of such codes. Consequent-
ly, while CSR succeeded in raising awareness of responsible business
practices, it proved insufficient to address systemic human rights risks
arising throughout increasingly complex global value chains.

The international community therefore began searching for a
more coherent framework capable of clarifying the respective respon-
sibilities of states and businesses in relation to business conduct that
has an adverse human rights impact.

3.2. The failed UN Draft Norms

An important milestone occurred in 2003 with the publication of
the United Nations Draft Norms on the Responsibilities of Transna-
tional Corporations and Other Business Enterprises with Regard to
Human Rights (UN Doc. E/CN.4/Sub.2/2003/12/Rev.2, hereinafter:
Draft Norms). Unlike previous voluntary initiatives, the Draft Norms
proposed that corporations themselves should bear obligations un-
der international human rights law (Article 1 Draft Norms). Had they
been adopted, they would have represented a profound transforma-
tion in international legal doctrine by recognising corporations as di-
rect duty-bearers alongside states.

The proposal, however, encountered substantial opposition from
governments and the business community. Critics argued that the
Draft Norms blurred the distinction between the legal responsibilities
of states and private corporations, while many businesses feared that
binding international obligations would generate significant legal un-
certainty and commercial costs. As a consequence, the Draft Norms
failed to secure sufficient political support and were never adopted as
binding international law.
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Although unsuccessful, the Draft Norms played an important role
by demonstrating both the growing international concern regarding
corporate accountability and the need for a more politically accept-
able framework.

4. The United Nations Guiding Principles

Recognising the lack of consensus surrounding the Draft Norms,
the United Nations appointed Professor John Ruggie in 2005 as the
Special Representative of the Secretary-General on Business and Hu-
man Rights. Rather than attempting to impose legally binding obli-
gations upon corporations under international law, Professor Ruggie
sought to develop a framework capable of attracting broad support
from governments, businesses and civil society alike.

This work culminated in the endorsement of the UNGPs by the
Human Rights Council in June 2011 (Resolution 17/4; UN Doc. A/
HRC/17/31). Although the UNGPs are themselves not legally bind-
ing, they have become the most authoritative international standard
governing business and human rights. Their influence extends well
beyond the United Nations and has shaped legislative reforms such as
the CSDDD, other influential instruments such as the OECD Guide-
lines for Multinational Enterprises (whose 2011 update introduced a
human rights chapter aligned with the UNGPs, while the 2023 update
further strengthened their environmental dimension), corporate gov-
ernance practices, investment policies and judicial reasoning across
numerous jurisdictions.

The success of the UNGPs lies partly in their pragmatic approach,
and partly in their emphasis on the responsibility to conduct HRDD.
Rather than attempting to redefine international law, they clarify how
existing human rights principles should operate within the context of
modern business activity. In doing so, they establish a common con-
ceptual framework capable of guiding governments, corporations and
other stakeholders.

4.1. The protect-respect-remedy framework

At the heart of the UNGPs lies a simple yet highly influential
three-pillar structure.
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The first pillar confirms that states have the duty to protect indi-
viduals against human rights abuses committed by third parties, in-
cluding business enterprises. This obligation reflects long-established
principles of international human rights law. States are expected to
establish appropriate legislative, administrative and judicial mecha-
nisms capable of preventing corporate misconduct and ensuring that
effective remedies remain available where violations occur.

The second pillar introduces the concept of the corporate respon-
sibility to respect human rights. Importantly, the UNGPs deliberate-
ly use the term “responsibility” rather than “legal obligation”. This
reflects the continuing position that corporations are not generally
regarded as direct bearers of international human rights obligations
in the same way as states. Nevertheless, corporations are expected to
avoid causing or contributing to adverse human rights impacts and
to address such impacts where they occur. This responsibility applies
independently of whether domestic law expressly imposes equivalent
duties.

The third pillar concerns access to an effective remedy. It recog-
nises that respect for human rights cannot be achieved unless individ-
uals affected by business-related human rights abuses have access to
an effective remediation process. The latter includes not only judicial
proceedings before national courts but also operational-level griev-
ance mechanisms established by the corporation itself and other forms
of non-judicial dispute resolution, such as mediation and arbitration.
The emphasis is therefore placed not simply upon recognising rights
but also upon ensuring that those rights can be effectively enforced.

The interaction between these three pillars demonstrates that
responsibility for protecting human rights is shared. Governments
continue to occupy the central position within the international le-
gal system. However, businesses are increasingly expected to exercise
HRDD, identify potential human rights risks, prevent or mitigate ad-
verse impacts where possible and cooperate in providing effective re-
mediation where harm has occurred.

4.2. Why have the UNGPs become the international benchmark?

One of the principal reasons for the remarkable influence of the
UNGPs is that, rather than imposing controversial new legal obliga-
tions, they established a common language capable of being accepted
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by governments, businesses, investors and civil society. This broad
consensus enabled the UNGPs to become the principal reference
point for subsequent regulatory developments.

Within the European Union, for example, the Commission en-
dorsed the UNGPs shortly after their adoption and encouraged
Member States to develop National Action Plans implementing these
principles (COM(2011) 681 final). Increasingly, European Union
legislation concerning corporate reporting, sustainable finance and
mandatory HRDD has drawn directly upon the conceptual founda-
tions established by the UNGPs. Consequently, although the UNGPs
themselves remain non-binding, they have exercised a noticeable in-
fluence upon the development of binding domestic and regional leg-
islation.

Perhaps their greatest contribution has been to shift the discus-
sion away from whether businesses should respect human rights and
towards the more practical question of how this responsibility should
be implemented. HRDD across the entire global supply chain has
emerged from this broader normative framework. These concepts
now constitute the foundation of contemporary business and human
rights regulation and have become central features of the European
Union’s evolving legislative response.

5. Human rights due diligence: moving from responsibility to account-
ability

The adoption of the UNGPs marked a decisive shift in the busi-
ness and human rights discourse. Rather than asking whether busi-
nesses should respect human rights, attention increasingly turned to
the practical mechanisms through which corporations could identify,
prevent and address adverse human rights impacts. This shift gave
rise to the concept of HRDD, now widely regarded as the operational
heart of the UNGPs.

Unlike traditional corporate due diligence, which focuses pri-
marily on protecting the commercial interests of the business itself,
HRDD adopts an outward-looking perspective. Its primary concern
is the protection of individuals and communities whose rights may
be affected by corporate activity. This distinction is fundamental.
Conventional commercial due diligence seeks to identify risks to the



From the UN Guiding Principles to Corporate Sustainability Due Diligence 289

business; HRDD seeks to identify risks created by the business. Prop-
erly understood, HRDD represents an important mechanism through
which corporations contribute to the prevention of human rights vi-
olations and, where prevention proves impossible, facilitate effective
remediation.

5.1. The elements of human rights due diligence

Drawing heavily upon the OECD Due Diligence Guidance for Re-
sponsible Business Conduct (2018), the HRDD process requires com-
panies to integrate human rights considerations into their governance
structures, identify and assess actual or potential adverse impacts, pre-
vent or mitigate identified risks, monitor the effectiveness of corrective
measures, communicate transparently with relevant stakeholders and
provide appropriate remediation where adverse impacts occur.

Each stage reinforces the next. A corporation cannot meaningful-
ly prevent adverse impacts without first identifying them. Likewise,
monitoring is of limited value unless businesses are prepared to mod-
ify their practices. Finally, due diligence cannot be regarded as com-
plete if corporations fail to provide appropriate remedies where their
activities have caused or contributed to human rights harm.

Importantly, due diligence is intended to be a continuous process
rather than a one-off exercise. Commercial relationships evolve, sup-
ply chains change and new risks emerge over time. Monitoring suppli-
ers, as well as the company’s own ownership structure, is fundamental
when implementing a human rights due diligence plan. Businesses are
therefore expected to review their due diligence processes regularly
and adapt them to changing operational circumstances.

5.2. The emergence of value-chain responsibility

Perhaps the most significant contribution of modern HRDD lies
in expanding corporate responsibility beyond the legal ownership
structure of the company. Contemporary business models increasing-
ly rely upon extensive networks of suppliers, contractors, subcontrac-
tors, foreign governments as public procurement counterparts, and
direct and indirect business partners operating across multiple juris-
dictions. Many of the most serious human rights risks arise precisely
within these wider commercial relationships.
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The UNGPs therefore recognise that corporations should seek
not only to avoid causing adverse human rights impacts directly but
also to prevent or mitigate impacts that are linked to their operations,
products or services through business relationships (Principle 13(b)
UNGPs). Accordingly, HRDD requires businesses to examine their
broader business relationships through which products are designed,
manufactured, transported, marketed, consumed and ultimately dis-
posed of. This broader conception recognises that adverse human
rights impacts frequently arise upstream, during the extraction of raw
materials or manufacturing processes, as well as downstream during
distribution, recycling or disposal.

5.3. Corporate leverage and the prevention of harm

One of the more innovative aspects of the UNGPs concerns the
concept of corporate leverage. Businesses cannot always eliminate
every human rights risk arising within complex international supply
chains. Nevertheless, they are expected to use whatever influence they
possess to encourage responsible conduct among suppliers, contrac-
tors and business partners.

Leverage may arise through contractual relationships, long-term
commercial partnerships, financial incentives or collaborative indus-
try initiatives. Its practical expression varies according to the nature
of the business relationship. A multinational purchaser, for example,
may require suppliers to adopt human rights policies, submit to inde-
pendent auditing, improve working conditions or implement correc-
tive action plans as a condition of maintaining business relationships.

Importantly, leverage should not be understood as imposing un-
limited responsibility for the conduct of third parties, i.e. direct or
indirect business partners. Rather, it reflects the broader expectation
that corporations should exercise the influence reasonably available
to them to prevent identifiable human rights risks. Where not all risks
can be addressed at the same time, priority is to be given to address-
ing the most severe adverse impacts (Principle 24 UNGPs; Article 9
CSDDD).

A comparison between the Commission’s proposal for the CSDDD
(COM(2022) 71 final) and the text finally adopted by the European
Parliament and the Council shows a striking difference as regards
what businesses must do when exercising leverage and, more impor-
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tantly, the consequences of failing to do so. While the Commission’s
proposal already envisaged civil liability for companies failing to com-
ply with their obligations to prevent and bring to an end adverse im-
pacts (Article 22 of the proposal), and Article 29 CSDDD, as original-
ly adopted, laid down a harmonised civil liability regime, that regime
was removed by Directive (EU) 2026/470: civil liability is therefore
now left to the domestic law of the Member States. Moreover, Article
12(1) CSDDD stipulates that Member States must ensure that com-
panies provide remediation where they have caused or jointly caused
an actual adverse impact. However, Article 12(2) CSDDD clarifies
that, where the adverse impact is caused only by a direct or indirect
business partner, the company is not obliged to provide remediation,
although it may do so voluntarily and may use its ability to influence
the business partner to enable remediation.

6. Access to an effective remedy: the forgotten pillar

The significance of this third pillar is often underestimated. Con-
temporary discussion frequently concentrates upon corporate due
diligence and sustainability reporting (see Directive (EU) 2022/2464,
hereinafter: CSRD, as amended by Directive (EU) 2026/470) and, as
far as HRDD is concerned, understandably upon prevention. Preven-
tion is undoubtedly important. Yet prevention alone does not guaran-
tee justice for those whose rights have already been violated. Effective
remediation remains the ultimate test of whether business and human
rights protection operates successfully in practice. Without effective
remediation, the objectives of the UNGPs cannot be fully realised.
Respect for human rights requires not only the prevention of harm
but also the existence of grievance processes capable of providing vic-
tims with meaningful redress when prevention fails.

The right to an effective remedy and the right to a fair hearing
have deep roots in international and regional human rights law. Ar-
ticles 2(3) and 14 of the International Covenant on Civil and Politi-
cal Rights, Articles 8 and 10 of the Universal Declaration of Human
Rights, Article 13 of the European Convention on Human Rights,
and Article 47 of the Charter of Fundamental Rights of the Europe-
an Union all recognise that rights must be accompanied by effective
mechanisms of enforcement. The UNGPs build upon these princi-
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ples by recognising that states continue to bear primary responsibility
for ensuring effective remedies and enabling access to justice while
simultaneously expecting businesses to participate in grievance mech-
anisms capable of resolving business-related human rights disputes.

6.1. Judicial remedies and their limitations

For many victims, judicial proceedings remain the preferred
mechanism for obtaining reparation and public accountability. Courts
possess powers unavailable to most private grievance mechanisms, in-
cluding compulsory disclosure, binding judgments and the ability to
award damages, specific performance, or injunctions.

In practice, however, transnational human rights litigation has
proved exceptionally complex. Victims frequently face significant fi-
nancial, procedural and evidential barriers long before the substantive
merits of their claims can be examined. These obstacles are particular-
ly acute where harm is caused by a subsidiary in one jurisdiction while
the complicit parent company, which has deeper pockets to repair
the harm, is domiciled elsewhere. It is even more complex when the
harm is committed by a business partner of the company domiciled
or based in a jurisdiction with a complex or inefficient civil justice
system, and may indeed be rife with corruption and lack of indepen-
dence and impartiality.

One of the principal developments in recent years has been the
emergence of claims against parent companies for harms caused by
foreign subsidiaries or even business partners. Rather than relying
directly upon international human rights obligations, claimants have
generally framed their actions in the tort of negligence, arguing that
the parent company exercised sufficient control over the subsidiary’s
operations to owe a duty of care to the claimants (victims of the busi-
ness related human rights violations).

The decision of the Court of Appeal in Chandler v. Cape plc
([2012] EWCA Civ 525) represented an important turning point by
recognising that, in certain circumstances, a parent company may owe
a direct duty of care towards those affected by the operations of its
subsidiary. Although the case arose in an employment context (i.e. a
claim brought by an employee of a subsidiary against its parent com-
pany), the judgment subsequently provided the analytical framework
for business and human rights litigation involving corporations.
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The Supreme Court’s decision in Vedanta Resources plc v. Lun-
gowe ([2019] UKSC 20) further advanced this development. The
Court confirmed that liability depends not upon the corporate struc-
ture itself but upon the extent to which the parent company has inter-
vened in, controlled or assumed responsibility for relevant aspects of
the subsidiary’s operations. Importantly, the Court found that Zambia
is the forum conveniens (not England), however refused to stay pro-
ceedings on forum non conveniens grounds because there was a real
risk that the claimants would not obtain substantial justice in Zambia.

This approach was reinforced in Okpabi v. Royal Dutch Shell plc
(RDS) and Shell Petroleun Development Co of Nigeria Ltd (SPDC)
([2021] UKSC 3), a case which concerned the joinder of the Nigerian
subsidiary (SPDC) in England under Paragraph 3(1)(3) of Practice
Direction 6B. The claimants had to show that there was a real issue
between the claimants and the anchor defendant (RDS) to enable the
joinder under Paragraph 3(1)(3). To do this the claimants had to ev-
idence that there was an arguable case against RDS under the tort
of negligence by demonstrating that RDS owed a duty of care to the
Nigerian claimants (Farah and Makhoul 2024). The focal enquiry is
not to demonstrate control of the subsidiary by the parent company,
although that finding is very determinative for the purpose of demon-
strating a duty of care. “Controlling a subsidiary”, in accordance with
the SC, and “its de facto management”, are two different matters (Ok-
pabi para. 147). The SC emphasised that the existence of a duty of
care depends upon the factual relationship between the parent and
subsidiary. Group-wide policies, management systems and operation-
al oversight may therefore be capable of establishing sufficient prox-
imity to justify the imposition of a duty of care, which is essential to
fulfilling the conditions of the tort of negligence.

More recently, claims in tort (and even in unjust enrichment) were
also brought against a UK-based multinational group by employees of
one of its suppliers, thereby widening the range of potential victims
to whom a corporation may owe a duty along its global supply chain
(Lzmbu v. Dyson Technology Ltd [2024] EWCA Civ 1564). The deci-
sion of the Court of Appeal concerned only whether England was the
appropriate forum (the Supreme Court refused permission to appeal
in 2025), and the claims were eventually settled in February 2026.

These decisions demonstrate a gradual judicial willingness to look
beyond traditional corporate structures. Nevertheless, their effect
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should not be overstated. They do not establish general parent com-
pany liability, nor do they remove the considerable evidential burdens
facing claimants. Rather, they illustrate the fact-intensive nature of
transnational tort litigation and the continuing procedural complexity
associated with business-related human rights claims.

6.2. Principle 31 and non-judicial grievance mechanisms

Recognising the practical limitations of court litigation, the
UNGPs envisage a broader conception of access to justice. Principle
31 establishes a bundle of effectiveness criteria designed to ensure that
non-judicial grievance mechanisms provide credible and rights-com-
patible alternatives to judicial proceedings.

According to Principle 31, effective grievance mechanisms
should be legitimate, accessible, predictable, equitable, transparent,
rights-compatible and based upon continuous learning. They should
also encourage dialogue and meaningful stakeholder engagement
where appropriate. These criteria recognise that procedural fairness
is itself an essential component of effective remediation, but also the
need to deliver human rights-compatible outcomes.

Importantly, Principle 31 does not seek to replace judicial rem-
edies. Rather, it recognises that effective access to justice requires
a pluralistic civil justice system in which judicial and non-judicial
mechanisms perform complementary functions. Some disputes may
require judicial determination, others may be resolved more efficient-
ly through non-judicial grievance mechanisms capable of delivering
timely and practical solutions.

This broader understanding of remediation represents one of the
most innovative aspects of the UNGPs. It acknowledges that busi-
ness-related human rights disputes frequently involve continuing
commercial relationships, community interests and complex factual
circumstances that cannot always be addressed adequately through
conventional litigation alone (Farah and Kunuji 2021).

6.3. Mediation

Among non-judicial mechanisms, mediation occupies an import-
ant place because it encourages dialogue, flexibility and mutually
agreed solutions. Mediation enables parties to explore remedies ex-
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tending beyond financial compensation, including apologies, rehabil-
itation, environmental restoration, community investment and guar-
antees of non-repetition.

These characteristics are particularly valuable where disputes
affect local communities and where preserving future relationships
remains important. Nevertheless, mediation also presents significant
limitations. Its consensual nature means that powerful corporations
may possess greater bargaining power and also knowledge of how
to utilise the system than affected communities, which could render
imbalanced outcomes. Furthermore, agreements remain dependent
upon voluntary compliance unless supported by appropriate enforce-
ment mechanisms. Finally, at the heart of these disputes are alleged
human rights violations which may require transparency, and out-
comes which are human rights compatible, a challenge where media-
tion in its very nature operates on the understanding that the parties
have to reach a compromise.

For these reasons, mediation should be approached cautiously,
and adapted to the very need that ultimately that respect, protection,
and the realisation of human rights are fundamental in order to con-
form to the effective remedies criteria established under Principle 31.
Therefore, it must not be seen as a substitute for judicial remedies but
rather as one component of a broader remedial framework.

6.4. Arbitration and the future of effective remedies

Arbitration has received increasing attention as a possible mech-
anism for resolving business-related human rights disputes. Unlike
mediation, arbitration binds the parties, once they have agreed to it,
to participate in the process and delivers a binding and enforceable
outcome (the arbitral award), while retaining significant procedural
flexibility.

The discussion surrounding arbitration has often concentrated
upon adapting traditional commercial arbitration to human rights dis-
putes. However, this chapter adopts a different perspective. Building
upon previous research, it is suggested that the potential of arbitration
lies not simply in replicating court proceedings but in developing pro-
cedures capable of safeguarding the public dimension of business-re-
lated human rights disputes while preserving procedural fairness
for both parties. This is the challenge: how can privately appointed
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arbitrators deliver human rights-compatible outcomes? Will arbitra-
tors safeguard the public interest in the protection of human rights,
and will such procedures and outcomes be subject to public scrutiny,
which is not normally the case in commercial arbitration? Business-re-
lated human rights claims therefore present serious challenges for ar-
bitration, which can, however, be overcome through careful design.
In this context, the concept of unilaterally binding arbitration
provides an innovative means of addressing the imbalance frequently
experienced by victims (Farah 2020). Under this model, arbitration
would be binding upon the corporation but remain optional for vic-
tims, thereby preserving access to judicial remedies while simultane-
ously encouraging businesses to offer meaningful, enforceable and
rights-compatible grievance procedures. Such an approach seeks to
reconcile the efficiency traditionally associated with arbitration with
the broader objectives of access to justice embodied in the UNGPs.
Viewed in this way, judicial remedies, mediation and arbitration
should not be regarded as competing alternatives. Instead, they form
part of an integrated remedial architecture in which different mech-
anisms perform different functions according to the nature of the
dispute. Collectively, they strengthen the practical realisation of the
third pillar of the UNGPs and reinforce the transition from corporate
responsibility towards genuine corporate accountability.
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